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ABBREVIATIONS

APQD

BD/TD
BID
CA
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CIP
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CoM
CPM
CSsO
EC
e.g.
EOI
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GPN
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IMF
JICA
LFPCP
MDB
MoF
NGO
OECD
PC
PCD
PF

PMI
PMO
PPPs
PQD
PRINCE2

RAM
REOI
SG

Application to Pre-Qualification Document constituting

the qualification documents of the Applicant/Potential Bidder
Bidding Document/Tender Dossier

The documents constituting the Bid of the bidders
Contracting Authority

Economic Conference for Development through Reforms
with the Private sector 06 April 2018

The Capital Investment Plan presented at CEDRE
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Council of Ministers

Critical Path Method

Civil Society Organization

European Commission

“exempli gratia”/”for example”
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European Union

The International Federation of Consulting Engineers
General Procurement Notice

General Secretariat of the HCP

High Council for Privatization and PPP (or the Council) -
Implementing Agency (Procurement)

International Monetary Fund

Japan International Cooperation Agency

Lebanese Foundation for Permanent Civil Peace

Multilateral Development Banks

Ministry of Finance

Non-Governmental Organization

Organisation for Economic Co-operation and Development
Project Company

Project Concept Document (with a preliminary feasibility study)
PF or the complete Project File

Project Management Institute

Project Management Office

Public Private Partnerships

Pre-Qualification Document

Projects IN Controlled Environments: process-based method
for effective project management (Used extensively by the UK Government)
Responsibilities Assignment Matrix

Reqguest for Expression of Interest

Secretary General of the HCP
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SPN Short Procurement Notice

STD/SBD Standard Tender Dossier/Bidding Document/Request for Proposals
SPQD Standard Pre-Qualification Document

TD Tender Dossier

UN United Nations

UNCITRAL United Nations Commission on International Trade Law

USAID United States Agency for International Development

WB/Bank World Bank and relevant group

- Words in “Italic” font are quotes from identified references
- Words in “Bold” font are for importance
- Words in “Blue” font are critical and for further verification
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Ol
EXECUTIVE SUMMARY

In a complex, high value, and advanced public procurement contracts, as PPPs,
Transparency plays an important role in regulating the performance towards ensuring
efficiency and effectiveness while maintaining fairness, impartiality and integrity.

Accordingly, the evaluation of Transparency is no longer performed by measuring
the monetary savings only, but it is also by measuring the increased impact that
programmes and projects could have in a corruption free environment, hence, the
significance of integrity and the codes of conduct and any countermeasures assumed
and effected in this regard.

Transparency, to become effective, requires an overall “quality” set up that
tackles the entire aspects of the “Implementing Agency” (as for the High Council
for Privatization and PPP in Lebanon (HCP), the Ministry, the Municipalities and
Federations of Municipalities...), and that would encompass the structure and the
procedures adopted at the agency operating relevant PPP’s operations. It is the
establishment of a proper and complete regulatory framework that orchestrates the
operations of the PPPs and the work of the “Implementing Agency” in charge towards
ensuring transparency and thus achieving efficien cy. In fact, “Strengthening relevant
regulatory frameworks at all levels” was noted at the “Third International Conference
on Financing for Development (Addis Ababa Action Agenda - UN 2015%) to further
increase transparency and accountability and achieve more efficiency in this
regard. Furthermore, the IMF has advised “for the public investment management
framework to be strengthened before undertaking large investment projects”, and
where “strengthening the institutional framework based on a formal assessment
is crucial.”

Transparency should be considered in the definitions of the “Vision” and “Mission”
of the “Implementing Agency”, and then it should be accommodated in the structure
and procedures adopted at the Agency.

Following the identification of all the objectives sought for PPPs and within a
well-defined regulatory system, a “Quality Management” should be enforced to
guarantee the achievement of Transparency in all the stages of a PPP’s process
including the “Identification of the Project”, the “Preparation” with all needed studies,
budgeting and planning and all relevant requirement and coordination, the “Bidding/
Tendering process” and relevant documents and procedures, the “Evaluation and
Award” of the Contract and relevant criteria and procedures, and the “Contract
Management” stage (including the “Construction” and “Operation” phases) and any
related modifications, all comprising an interactive and efficient “Monitoring and
Evaluation” to control the performance and enhance it further.
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Transparency is defined as a principle in Public Procurement and PPPs but it is rather set as
a criteria to conduct the operations of the PPPs towards achieving other principles notably
fairness, competition, economy, and efficiency.

Consequently, Transparency should be tackled in a holistic approach and where the
“Implementing Agency” should account for a consistent “Quality Management” in the proper
pursue of Transparency in all its operations.

Tackling the comprehensive concept of Transparency in PPPs (Appendix A: General Outline)
is a meticulous task that involves the founding of a clear and robust regulatory framework
for the PPPs and for the “Implementing Agencies” in managing all related operations.
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Q4
INTRODUCTION

Governments have been scaling up investment and infrastructure development to
keep pace with projected growth by assuming upgraded modalities of Public Private
Partnerships (PPP’s), another type of Public Procurement yet dealing with different
complexity, size and applications.

Similarly, and towards closing the gap in infrastructure development and the lack of
sufficient funds to do so while residing under a soaring public debt amounting to
about US$ 79 billion (“or a high debt-to-GDP ratio reaching 150% ! towards the end
of 2017”) and the implications of the Syrian war on the national economy, Lebanon
has recently set up a new foundation for implementing PPPs after ratifying the PPP
Law No. 48 (on O7 September 2017) with a more regulated framework adopting an
upgraded modality following a latest international practice, basically the “Competitive
Dialogue” of the European Union” 2.)

Being another form of Public Procurement, PPPs were normally implemented in
Lebanon in a sporadic approach (deriving from the currently outdated Procurement
laws and Regulations including the Public Accounting Decree No. 14969 dated 30
December 1963 and other laws and decrees adopted by governmental administrations
and institutions and autonomous public entities/agencies in long anticipation to the
endorsement/ratification of a new law for Public Procurement in Lebanon (refer
also to Section 4: “PPPs in Lebanon and the Regulatory Framework”), noting that
many of these partnerships were basically endorsed by the Council of Ministers on an
“exceptional and/or emergency” basis or by the Council of the Municipality/Federation
(for Municipal projects.)

The new set up has accommodated for an upgraded law and the allocation of an
“Implementing/Procurement Agency” -the “High Council for Privatization and PPP,
HCP”- to assist the public sector administrations and institutions (Ministries, and
also the Municipalities upon their request) manage this advanced form of Public
Procurement, leading and/or providing any required assistance in this regard, notably
in identifying and proposing PPPs projects, and in preparing and implementing the
tendering and award of those projects, and also in participating in the supervision/
monitoring of the implementation of PPPs towards performing their set objectives.

With the adoption of the Public Private Partnership law (PPP Law No0.48), and with
about “US$2 billion a year to be spent on developing the infrastructure” being the
first pillar of the “Vision for stabilization, growth and employment” under the Capital
Investment Plan (CIP) presented at CEDRE (noting also the second and third pillars

T International Monetary Fund. Executive Board Concludes Article IV Consultation with Lebanon on 21 June 2018
and Staff Concluding Statement of the 2018 Article IV Mission on 12 February 2018
2 Refer to “PUBLIC PROCUREMENT GUIDANCE FOR PRACTITIONERS - Feb 2018 - European Commission”
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stipulating significant fiscal reforms and tackling corruption) 3, and where the private
investment would be essential in stimulating the implementation of infrastructure
projects in Lebanon (accounting to about 35% in the first phase), yet many of the
recommendations of the International Donors (IMF’2018) and Firms (McKinsey & Co.
“Lebanon’s Economic Identity and the Procedures to Achieve It” Report on July 2018)
have advised for “strengthening the public investment management framework
before undertaking large investment projects” and also for “making the procurement
system transparent”

Hence, the development of this Guide by the initiative of the Lebanese Foundation for
Permanent Civil Peace (LFPCP) under the “Enhancing Transparency in Public-Private
Partnerships and Small and Medium Enterprises” project funded by USAID (Lebanon),
towards setting up Transparency principles, standards and measures for PPPs as advised
by the most prestigious organizations in Public Procurement (UNCITRAL, OECD ...) in
addition to the best practices adopted by the leading Multilateral Development Banks
(WB, EU, JICA...) and other international organizations (Transparency International...)
and where such an initiative complies with the “modernization of the public sector and
public finance management”, the 3rd Pillar of the “Vision for stabilization, growth and
employment” presented by the Lebanese Government at CEDRE, knowing the impact
of “Transparency” in discouraging fraudulent practices in the overall process of PPPs
(notably in assessing the needs and options.)

Based on the PPP Law No.48, this Guide will comprise the titles and relevant details
to adopt for enhancing Transparency and consequently accountability and towards
increasing the economy and efficiency of the PPPs.

The Guide has accounted for practicality with an exhaustive approach, providing also
many practical forms and relevant details in the attached Appendices, in addition to an
Appendix on all the references used in the development of this Guide.

On another note, this Guide should constitute an important “Milestone” in the
development of proper procurement practices for PPPs focusing mainly on the
measures to promote Transparency yet also highlighting many of other relevant criteria
enhancing PPPs overall operations, being in close relation.

The HCP, in its mission and set up to lead on the procurement of the PPPs in Lebanon
and to participate in the supervision/monitoring of such operations, would be able to
collect immense data in this regard and derive plenty of recommendations to enhance
further PPP’s regulations and procedures and the development of relevant standard
manuals, documents and forms.

3 The Daily Star - Lebanon 05 July 2018 and CEDRE Joint Statement April 6th, 2018
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Qs

PUBLIC PRIVATE
PARTNERSHIPS (PPP's)

mPPP's and International Standards

PPPs, in project management language, are normally
needed by the public sector for the lack of finance, for
applying modern technology and/or for effective and
efficient management skills, in addition to the need to
transfer risks in a different modality than in traditional
Public Procurement.

*

On the other hand, PPPs offer the private sector
new investment opportunities, new markets and the
opportunity to form partnerships with the public sector,
which has enjoyed a monopoly in the provision of certain
infrastructure facilities.

In procurement language, Public Private Partnerships
(PPPs) are special types of public contracts that differ
from “traditional” public procurement contracts for the
following main characteristics:

- Aggregating the financing, design, building and
operation of the Public Service under one
composite contract,

- Partnering with private sector for long durations and
hence the accommodation for a more dynamic relation
in response to the changing needs of the public (building
a fair and equitable approach to future contingencies
and risks and operational and maintenance issues),

- The magnitude/size (complexity) of the projects

Nevertheless, the core principles underlying the procurement of

‘traditional’ public contracts remain applicable, including:

JAUS

oU00a

Maximizing economy
and efficiency...

Fostering and
encouraging participation
in the process...

Providing fair, equal, and
equitable treatment ...

Promoting competition ...

Promoting integrity, fairness
and confidence in the
process by stakeholders,

Achieving transparency
in the process.”




PPP’s have proven in various countries in the world
the capacity to enable the countries to overcome their
financial challenges and their incapability to invest in
their infrastructure and to ensure necessary and quality
public services to their communities.

Japan and UK and Germany are among the countries
that have adopted PPPs in their turnover to overcome
the Word War |l destruction for even the most basic
public services and to catch up with the evolution of the
technologies to become leaders in the new economic
World. The partnerships adopted in this regard have
brought up the technical and financial capacities to
establish public services and rebuild the infrastructure
based on standard outputs.

These major components of PPPs, in addition to a
different allocation of risks, provides an advanced model
of public procurement and more advantageous model
of the privatization where the funds generated by
PPPs will remain public funds (a major concern to all
governments and notably the public in Lebanon.)

In fact, PPPs “are no longer to deliver only core
public services in a more efficient manner, but also to
bring a more positive transformational effect to the
beneficiaries and/or end users”. UNECE #has remodelled
the definition of PPPs accordingly with the developed
objectives (ensuring sustainable development):
-“Increase access to essential services and lessen social
inequality and injustice;
- Enhance resilience and deliver more care with
the environment;
- Improve economic effectiveness;
- Promote replicability and the development
of further projects
- Fully involve all stakeholders.”

On the other hand, “Transparency”, been noted above
as a “basic procurement principle”, as also noted under
the World Bank’ (WB)’s Core Procurement Principles >,
is rather thought of as ”a tool to be used to achieve
other objectives ©”, where it enhances competition and
reinforce accountability.

4 UNECE Standard on a Zero Tolerance Approach
to Corruption in PPP Procurement - Sep 2017”

S WB Procurement Guidance Standard Procurement Documents -
An overview for practitioners - November 2016

6 SIGMA Public Procurement Training Manual-Update 2015-
Module A (a joint initiative by OECD and EU)
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SIGMA Procurement Training Manual - Update Project 2015
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Q4.

PPP's IN LEBANON AND THE
REGULATORY FRAMEWORK

S8 PPP’'s in Lebanon

Knowing that public procurement in Lebanon ultimately seeks the public’s interest
(and benefit) and with the ratification of the PPP Law No0.48 (on O7 September 2017),
PPPs in Lebanon can constitute a major tool in rehabilitating, building, developing and
financing the infrastructure highly needed to develop the economy and to cope with
the 21st century evolutions in advanced communication networks, electrical power
services and alternative energy applications, water and solid waste treatment advanced
technologies and the safe and effective transportation (as also highlighted in the Joint
Statement of “CEDRE - Paris, April 6th, 2018”) all constituting the foundation of the
modern life with high quality of living for a well-developed community within a clean
and safe environment.

In addition, PPPs can certainly assist in providing large number of job opportunities
notably for highly skilled labour and hence the reduction of the high rates of
unemployment severely affecting the national economy both on the short and the
long terms (as also highlighted in the Joint Statement of “CEDRE - Paris, April 6th,
2018”.) In fact, building the infrastructure will set up the proper foundation to attract
new and important investments and hence creating more job opportunities across all
sectors and for all levels.

Following the above and towards maintaining/scaling up its infrastructure development
and while being adopted for many years before but in different applications and
various forms, PPP Law No. 48 (PPP Law) has set up a modern regulatory framework
for the initiation, development, and implementation of PPPs in Lebanon, adopting
the principles of “transparency, freedom of participation of competing bidders and
their equal treatment” in the process for the selection of the Private Partner, to be
preceded by wide and sufficient publicity to ensure a multitude of competing Bids”
- refer to ArtVIL.1 of the PPP Law.

Nevertheless, this framework still requires complementary implementation decrees,
instructions, and/or circulations (including relevant Implementation Manuals, Standard
Tender Dossier and Forms) regulating the operations in a comprehensive approach
while inducing any relevant enhancements following international best practices
(and as explained here below- also refer to Article XVII of PPP Law No.48.)
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Regulatory Framework

4.2.1 | PPP’s Law and Regulations

Aside aggregating the financing, design, building and operation of the Public
Service under one composite contract of larger size and of complex type and for
longer durations than traditional Public Procurement contracts, and with more fair
and equitable approach to future contingencies and risks, PPPs in Lebanon are now
(mostly) 7 governed by PPP Law No.48 (enacted on 07 September 2017) and upon
such are mainly procured by the HCP with the participation in the supervision and
monitoring.

PPP Law No. 48 - Art.1l defined a PPP project as:

“Any public benefit project in which the private sector contributes through financing
and management and in at least one of the following activities: design, building,
construction, development, restoration, equipment, maintenance, rehabilitation and
operation.”

On the other side, Transparency was defined by the HCP (on HCP Website and in
Chapter | -Art. 6 of the “PPP in Lebanon - Guide 2013”) as “the exchange of information
with all relevant stakeholders. It is ensured by following competitive procedures to
receive proposals and select the final winner of the PPP Contract as per international
best practices. Also making project information available to all interested parties
limits corruption practices”. Nonetheless, adopting an international competitive
procedure as the “Competitive Dialogue” without taking into consideration the
Lebanese context is a highly delicate challenge, in addition to the sufficiency of the
exchange of information throughout the PPP project lifecycle which did not fully meet
the transparency requirements in this regard nor its comprehensive concept (refer also
to Section 4.2.3 and Section 5.)

Certainly, the PPP Law has tackled Transparency in the requirement of Art.X setting
the main provisions of the Partnership Agreement and making them public, with the
effort to ensuring a clear and fixed assignment to the rights and obligations of the
private partner and the Government, and where also competition would be equally set
for all Bidders allowing towards a fair procurement process.

As for the procurement process, Article VII (1) of PPP Law No0.48 stated that “the
process for the selection of the Private Partner shall be subject to the principles
of transparency, freedom of participation of competing bidders and their equal
treatment, and the bid shall be given wide and sufficient publicity to ensure a
multitude of competing bids.”

The procurement process of the PPPs in Lebanon, is defined on the HCP website 8,
being “detailed, coherent, and ensuring transparency and professionalism (... based
on international best practice)”, and PPP Law summarizes, without distinguishing the
procurement stages, the key activities/milestones of the procurement process (refer
to Appendix-B)

7 Art. 2 of PPP Law No.48 makes it optional for the Municipalities and the Cluster of Municipalities to subject
their PPP’s to the provisions of this law
8 http://hcp.gov.lb/public-private-partnership/
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4.2.2 | Other Pertinent Laws and Regulations

In a further specification to the legal framework governing
the PPP operations the following laws were also identified:

Laws referred

to in PPP Law
No.48

HCP Organization
and Work flow
Decree No. 5540

dated 23 May 2001

Relevant PPP
Operation

HCP Organization

Chart ad Workflow

Law No. 48

Art.l1.3

General Comments

No sufficient data on the full
Organization set up and relevant posts
and functions, recruitment of experts,
relevant plans and budgets, the financial
management and procedures...

Public Accounting
Law No0.14969

The Public Entity
contributes to

Art.IX
“The Public Entity shall be

Ditto as above regarding the
requirements of Planning,

Dated 30 its capital of the allowed to participate in the Budgeting/Financial Management,
December 1963 Project Company establishment of the Project Procurement Plan and Tendering
Company and to contribute to above thresholds and through
its capital...” “Tender Board”
PPPs project Article XIV:
expenses as “The expenses of the PPP
borne by the Project to be borne by the
Government government shall be accounted
for in the national budget.”
Recruitment Art. XV
of Consultant/ “Each of the Council and the
Experts Public Entity shall retain the
experts and consultants referred
to in this law based
on their respective bylaws
whenever they exist, otherwise,
based on the provisions of the
general accounting law.”
Access to Disclosing No clear reference Should be included as part of
Information Law Information, enhancing Transparency

No.28 dated 10
February 2017

Document Control

General Bylaw
of the Public
Institutions
No.4517, dated 13
December 1972

The Public Project

and PPPs

Art. |
PPP Project: “Any public benefit
project...”

PPP is considered a public Project
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Laws referred Relevant PPP Law No. 48 General Comments

to in PPP Law Operation

No.48
Penal Code HCP and PPP No reference in PPP Law To be referred to for general code
Decree No. 340 Operations of conducts and relevant sanctions
dated O1 March applied in this regard (in addition to the
1943 establishment of specific laws for PPPs

-see Sections 4.2.3 and 5)

4.2.3 | Transparency Analysis to PPPs in Lebanon

Acknowledging the overall environment and persistent challenges, the enactment
of PPP Law No0.48 towards the establishment of a modern, transparent, competitive,
and fair procurement process is considered a major and critical breakthrough in PPP’s
operations in Lebanon, yet plenty of development (including some enhancements)
still need to follow to ensure transparency in its comprehensive definition and relevant
practices (something the PPP Law did not manage to identify in full), in addition to
any recuperation needed in terms of the procurement process notably regarding the
procedure followed from the “ldentification Stage” to the “Monitoring and Evaluation
Stage”, including the operation of the HCP in this regard.

Properly crafted implementation decrees will certainly help recuperate on important
notes the Law missed to incorporate, and thus elevate the Law into an international
best practice level, yet considering the Lebanese context, particularly for:

- the role of HCP, the organization structure and relevant procedures
and processes, job posts and profiles and the requirement for the segregation
of responsibilities/authorities (notably to ensure transparency,
professionalism/efficiency, integrity and accountability)

- the procurement process (including the “Competitive Dialogue” and the
incomplete -2Stage Bidding process and the enhancements to be adopted
to ensure transparency, efficiency, fairness, integrity and accountability)

- “Transparency” measures to be adopted towards accommodating for a more
comprehensive understanding, as per the best international practices

In general, Transparency standards seem to be at risks for many of the procedures
mentioned for the PPPs operations, and where the general understanding seems falling
short of the comprehensive concept of Transparency in public procurement (also refer
to Section 5 and Appendix A: Transparency Measures - General Outline) where this is
not only confined to the concept of “Disclosure of Information” but also accounts for
the overall procedures and means adopted in this regard in an inclusive environment
accommodating for a professional/objective and fair/unbiased performance (as for
adopting a quality management with high codes of conduct ...)
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Based on Appendix-A (Transparency Measures for PPPs - General Outline), the
following general observations were noted accordingly (refer also to Section 5 for the

detailed analysis):

a)

b)

“Transparency” principle - “A General Note”:

- Decentralization of the procedures:

The governing regulatory framework seems to focus on the transparency of only the
process for the selection of the Private Partner (refer to ArtVII.1 of the PPP Law),
and does not tackle the transparency of the PPP operations in a holistic perspective
including the overall performance of the Implementing Agency (as for HCP) in
this regard, notably during the identification and preparation of the PPPs and any
relevant monitoring.

-The principle of Transparency (and other PPP’s principles as well) might be challenged
with the option provided to the Municipalities to “choose to subject their PPP Projects
to the provisions of this law - Art.Il.1.” Such a decentralization in the law (in place
of adopting a decentralization in the operations) might risk supporting (and hence
implicating) the proper development of the PPPs sector in Lebanon (especially upon
the failure/default of one of the PPP projects.)

- Engagement of 3rd Parties/NGOs/CSOs:

Though the PPP Guide of 2013 has mentioned in Chap.lI15-.c.4 (PPP Identification and
Preparation: “Other Consultants”) the possibility “to hold public sessions with Unions
and Civil Society Organizations to present the details of the Project and to hear
their opinions and concerns ...” the Law does not refer to the participation of the
representatives of CSOs and NGOs in PPP’s operations, as for assigning observers or
even “Probity Assurance Officers” (with due consideration to the qualifications and
relevant capacity building needed in this regard.)

Quality Management System and Codes of Conduct:
- It is noted that the regulations mentioned in Privatization-Law 31) 228 May 2000)
accommodate for more rules of conduct than those noted in PPP Law No.48 notably
for regulating the work of the members and any entity providing assistance to the HCP
and relevant agencies (including Consultancy Firms and Experts) and for:
. their “respect to the professional secrecy” even after completing and leaving the
job (Art.6 of the Privatization-Law 228),
. the rules for the “association with privatization institutions” for the members of
the HCP and relevant bodies and for the persons holding the decision authority
and having participated in the privatization operations (and their “acquisition
of shares” for up to 2 years after leaving their post), and also regarding the
“association with any kind of work with privatization institutions” to any persons
providing assistance to the HCP and relevant bodies throughout the term
of their service (Art.7 of the Privatization-Law 228), with a good reference
to the Penal Code (Decree No, 340 dated O1 March 1943) in this regard.

-Similarly, Decree No.5540 dated 23 May 2001 Art. 8 and 9 refers to the above codes,
but also in relation to Privatization operations, whereas the PPP Law does not indicate
such codes for the PPPs operations.

This lack of statement and/or proper reference about the code of ethics/conduct
applicable for the PPP’s operations should be tackled as a priority (also refer to
Section 5: Transparency Measures and Best Practices and Appendix C)
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-Noting that to render any principle effective, an adequate penalisation/sanction
system (e.g. blacklisting...) should be set in this regard, something the Law has missed
to tackle.

Quality Management System and Professional Performance (Organization, functions,
systems and procedures):

The clear assignment and proper segregation of responsibilities and authority (another
criteria for ensuring Transparency-as per WB Procurement Regulations dated July
2016, Rev, Nov.2017) seem lagging at HCP as per the following:

- Structure and systems:

The structure of HCP at the high level is slightly identified in Art.3 of the Privatization-
Law 31) 228 May 2000) with few details also provided in Decree No.5540 dated 23
May 2001 in this regard (Art.3 ,1 and 10) notably on the post and the general role of
the Secretariat General (or “General Secretariat”) of the HCP (also holding monthly
meetings, and upon any emergency) in addition to the assignment/transfer of required
public staff by the decision of the Prime Minister (PM):

« Understanding the need for a dynamic structure to cope with the advanced nature
of the PPP’s projects, nonetheless, the formal organization chart is noted to be
lacking the complete structure required to implement the procurement operations
(and to participate in the supervision and monitoring activities) notably in terms
of the main job posts and functions assigned/dedicated for such activities, and
hence, the clear assignment of responsibilities with a due consideration to the
principles of conflict of interest and the segregation of authorities (as for the
segregation of responsibilities between the preparation stage, bidding stage,
evaluation and award stage...)

« On the other side, both Laws (PPP Law No.48 and Privatization Law No0.228) in
their respective Articles No. Art. V.4 and Xl.1.a and Xl.2.a (of the PPP Law No0.48)
and Art.4 (of the Privatization Law), in addition to Art. 5 and 7 of Decree No.5540,
refer to the recruitment of local and/or international Consulting Firms and Experts
anytime during the preparation and/or the implementation phases of the PPP
projects (including any relevant monitoring). Nevertheless, the procedures to be
applied in this regard are not clearly identified:

.the due consideration to the conflict of interest (and the competitive
advantage) and the segregation of responsibilities should also be carefully
followed for the Consultants/Experts and any other entity (public or private)
assisting HCP in performing relevant duties and responsibilities.

In such complex yet highly interactive projects, the conflict of interest and/
or “cognitive biases” resulting from such “Engagements” (notably with

the market) risk implicating the PPP process gravely and hence proper
measures and mechanisms should be accommodated
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« Furthermore, and while assuming that HCP activities (as a member of the
“Supervisory/Monitoring Steering Committee”) could be sustained during the
“Construction Phase” of the PPP project by the Donor’s Programme Fund (since
the PPP would be in its implementation phase) and directly by the PPPs revenues
(typically adopted for the Privatization Projects - see Art.13 of Privatization
Law) during the “Operation Phase” of the PPP project, HCP remaining activities
(and any relevant procurement activities) seem basically to fall under the
national budget (notably for the “Preparation” and up to the “Evaluation and
Award” stages, except when a pre-financing - or retroactive financing - could be
accommodated under the Donor’s funded Programme) and hence subjected to
the national governing laws and procedures - see Article XIV and XV of the PPP
Law (including the Public Accounting Law No0.14969 dated 30 December 1963,
and relevant requirements as for the Annual Budget and Annual Procurement
Plan...which at least should be closely coordinated with the Ministry of Finance.)
Noting the risk for the lack of flexibility to timely mobilize the experts/consultants,
the “Implementing Agencies” (and HCP)’s related procurement activities should
be made “transparent and professional” to maintain the whole operations of the
PPPs at the same standard level.

-Procedures:
In addition, and towards ensuring transparency in all of PPP’s operations, PPP Law
No.48 did not tackle:
« the modes of publication of the HCP work notably about the
« Projects Plan and PPP Projects Pipeline (and Art.XIV and XV of the PPP Law)
and any associated procurement, services, and/or recruitment, as for the
recruitment of Experts/Consultants (Art-1V.3 and HCP Website) and posting
relevant prompt updates
« “Annual reports regarding the program of PPP Projects, and proposals aiming at
developing and encouraging PPPs...” (as stated in Art-XII.1 of PPP Law) and their
relevant updates
« a Complaint Mechanism (a basic requirement for Transparency-also refer to
Section 5) seems not to be well addressed and should be adopted for all related
PPP’s operations.

d) Procurement Process (transparency and best practices):
- The principle of “transparency” lacks proper definition notably with reference to the
terms of “wide and sufficient publicity” (refer to ArtVIl.1 of the PPP Law):

« Defining “wide” in Art. VII.2 of the PPP Law, as in terms of the circulation, the
number and the status/qualifications of the magazines...

. Where Transparency International © has called upon Governments to “Allow
bidders sufficient time forbid preparation and for pre-qualificationrequirements
when these apply” and while the UN Convention against Corruption (UN2014-)
called upon “allowing potential tenderers sufficient time to prepare and submit
their tenders”, the principle of “transparency” seems to be defied in the invitation
to tender with no specification to the minimum number of days (refer to Art.
VIL.11 & 8 of the PPP Law)!

9 Global Corruption Report 2005: Corruption in construction and post-conflict reconstruction -
Transparency International
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- The principle of “transparency” (as identified in Chapter | -Art. 6 of the PPP Guide of
2013) seems to lack the identification of the procedures and the means “to exchange
the information with all relevant stakeholders” and “to share the project information
with the concerned Stakeholders...to limit corruption practices.”

In fact, and towards ensuring transparency in the whole procurement process, PPP
Law No.48 failed to properly tackle
« the modes of market engagements (“Market Research”) to be adopted regarding
the preparation of:

« “the feasibility: of executing the proposed PPP Project..., the extent of the
interest of the private sector to finance it and invest in it, in anticipation of
the Council’s resolution to accept or reject the proposal - Art IV.2” or “the
Project Concept Document-PCD”

« “acomprehensive study: on the PPP Project covering its technical, economic,
legal and financing aspects, including the prequalification criteria and the
extent of investor interest and the possibility of attracting the necessary
financing”-ArtV or “the Project File-PF”

« The publishing means and content of the:

« prequalification results “Once the Council has taken the appropriate decision,
the prequalification results shall be published...-ArtVIl.4”

« developing stages of the bidding process (opening of Proposals/Bids,
Evaluation and Award, Contract Notice...) if any, and of the award where
Article VIII of the PPP Law only mentioned the announcement of “the
outcome of the bidding process” and notifying “the remaining bidders of
the reason for their failure.”

« The Clarifications procedure during the Pre-Qualification process (ArtVII3-)

- The principle of “transparency” seems to lack:

« The segregation of responsibilities (towards limiting mis-performances/
corruption) between:

. the administrative unit, the technical unit, the procuring unit, the project
committee, the Opening Committee, the Evaluation Committee, the
“Consultations” Committee, and the Negotiation Commmittee (when applicable)

« Exerting Probity Assurance and the appointment of 3rd party “Probity Officers”
to observe/monitor the procurement process, with the engagement of CSOs
and NGOs (yet ensuring proper qualifications and/or capacity building)

« The “Complaints Mechanism” (being one of the main criteria for ensuring
Transparency) which is indicated by one word in the PPP Law “Objections:
ArtVIl7-) and where it should be tackled not only for the procurement
process, but also for the entire PPP’s operation (including the functions of the
implementing agency.)
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Though following an international practice (EU “competitive dialogue” PUBLIC
PROCUREMENT GUIDANCE FOR PRACTITIONERS, Feb’2018), the Tendering
process does not hold proper transparency in terms of:

. the 1st Stage tendering process:

« The modes of engagement to be adopted in the “Consultations” as for
meetings, webinars ...(also towards limiting corruption or mis-performance)

« The conduction of “Consultations” without receiving and opening 1st stage
“Proposals”, thus missing on setting a proper and clear benchmark for the
“Consultations” with each Candidate, a major requirement for enhancing
Transparency (also refer to WB Note on PPP, Sep.2010)

« The concept of such “Consultations” as adopted in the PPP Law
accommodating for a fully detailed and comprehensive understanding to
the PPP project to develop the TD (thus placing transparency, fairness, and
competition at stake), whereas the main objective of such “Consultations”
is to complete the understanding of the PPP (more likely “mastering the
understanding”: refer also to - WB SBD-DBO © )

.« The possible implementation of Project Site Visits, and/or Pre-
Application/Bid Conferences and relevant procedures (also
refer to WB Note on PPPs, Sept.2010): towards increasing the
exchange of information yet through well-regulated procedures.

« The 2nd Stage Tendering process:

« The request for “necessary clarifications, missing information, or
confirmation of commitments” addressed by the project committee to the
Bidders during the opening of the Technical Proposals (Art. VII14-): where
it is not to standards and does not fall under the duties of the Proposals
Opening Committee

. Negotiations (Art. VII17-) which is clearly left to the convenience of the
Committee” and hence also risking the fairness and the competition rule of
the process while negatively implicating the efficiency of the process (noting
that in general WB does not apply contract negotiations in Competitive
Dialogue “WB Procurement Guidelines-July 2016. Rev. Nov 2017”)

« Complaints Mechanisms: and the lack of “Debriefing” and any “Standstill
period” applicable in this regard

- Standard Documents and Terms:

« TD (Tender Dossier): even though when Art.X of the PPP Law No.48 has set
the main provisions of the Partnership Agreement and made them public,
attempting for a clear and fixed assignment to the rights and obligations of the
private partner and the government, this transparency process could backfire
negatively on the whole operation whenever:

« the award, and any subsequent negotiation, substantially alters (or even all)
these provisions

« the conclusion of the contract (and any subsequent modification)
substantially alters (or even all) these provisions

10 World Bank Standard Bidding Document for Design Build Operate Projects
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« The approval process on the Final TD should be clearly set by requesting the

approval of CoM, only after receiving all needed endorsements notably from the

President of the Council of the Municipalities/Federation (where PPP Law No0.48,

Art.6 has caused some confusion.)

Applicable laws were not mentioned in Art.X

. The Language/s of the Notices, TD, Partnership Agreement was not indicated

(where they should be formulated ...in a language customarily used in international

Trade..) 1

Securities (Bidding Security and Performance Security) were not mentioned

« Amendments (Art.X.10) did not specify a cap upon which the rules of competition
should be preserved even after the Tendering process is concluded (as for any
substantial modification to the scope and/or price)

« Dispute resolution (Art.X15) has not indicated a basic dispute resolution mechanism
i.e. Adjudication or the need to assign a Dispute Board and setting a list of agreed
members

« Complementary implementation decrees (as mentioned in Art.XVIl), instructions,
and/or circulations (including relevant Standard Documents and Forms as for
PCD, and PF, Practical Guide/National Implementation Manual...) regulating the
operations in a standard comprehensive approach are still lacking

e) Contract Management Stage:
- Transparency of the procedures

. As previously noted, no reference to transparent and clear selection criteria was
indicated for the appointment of the experts/consultants of the PMOs (Art.XI 1.a
iiand Xl 2.a)

« Monitoring Reports submitted by the Steering Committee (Art. Xl.1.c) and the
PMO of the Operational Phase (Art. Xl.2.c) did not refer to any relevant public
publishing

« Though Article XllI1- of the PPP Law has given the right for the Public Entity “to
put at the disposal of the Project Company real estate properties that it owns
and that it deems necessary for the execution of the PPP Project for the duration
of the Partnership Agreement” ensuring transparency in providing this right,
nevertheless, the rules of transparency and competition will be at risk if such
rights were transferred during the “Contract Management” stage, and where
they should be set upon the completion of the Project File or incorporated in
the TD and where the Tendering process should be published accordingly.
Same for the expropriation of private properties...(Art. XllI2- and 3). Noting
that any conflict of interest should be well monitored in such operations.

Finally, and based on Appendix-A (Transparency Measures for PPPs-General Outline), Appendix-B (“Transparency
Measures for PPP’s Procurement Process in Lebanon”), Appendix-C (“Transparency Checklist for the Procurement
Process in PPPs (Sample)), Appendix-D (“ Transparency Measures: Quality Management of PPPs”), and Appendix-E
(“Evaluating the Overall Environment for PPPs -Transparency Criteria”), this Guide provides a detailed analysis to
PPPs operation in Lebanon, with a special focus on the “Transparency” principle.

Not easy tosegregate this Transparency principle from other principles as “Competition”, “Efficiency”, “Effectiveness”,
“Fairness and Equal Treatment”, ”Integrity” and “Accountability”, this Guide have included many of these principles
in the analysis being in a close interface with Transparency.

T (UNCITRAL) Model Law on Public Procurement
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5. TRANSPARENCY MEASURES
IN PPPS AND BEST PRACTICES

PPP s and Transparency - Definitions

5.1.1. | General

In the objective of ensuring successful and sustainable PPPs, and as confirmed by
most of the International Organizations (UN and related agencies...) and Multilateral
Development Banks (MDB’s), a professional and transparent approach should be
preserved at all levels, otherwise, the risks will eminently rise towards unprecedented
failures and grave results. Accordingly, Transparency should be maintained along the
whole procurement process, WB (“Competitive Dialogue-Oct 2017 12 *: Procurement
Process”), and certainly including the monitoring of the overall performance.

On the other side, and in order to attract the requisite investment and efficiently and
effectively partner with the private sector, a strong commitment to transparency and
integrity should be maintained at both parties’ sides.

While Transparency International estimated that “10 to 30 per cent of investment
in a publicly funded construction project may be lost through mismanagement or
corruption” 13, and even though well-formed PPPs are subjected to intense review and
receive a significant amount of attention and scrutiny before they are put out to tender
and/or awarded or even afterwards, PPPs, compared to other Public Procurement
contract types, can yet be at more risk for corruption especially when (as noted by
UNECE - 2017 ) “a government lacks an open and a transparent project formation
process such that certain bidders are permitted, inadvertently or purposefully, to
gain competitive advantages within the tender.”

Accordingly, proper disclosure practices along with adequate procedures of
engagement with the Market should be ensured with a special consideration to
integrity and conflict of interest.

12 Competitive Dialogue - How to undertake a Competitive Dialogue Procurement Process October 2017-WB

13 Global Corruption Report 2005: Corruption in construction and post-conflict reconstruction -
Transparency International

14 UNECE Standard on a Zero Tolerance Approach to Corruption in PPP Procurement - Sep 2017
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From another perspective but towards a comprehensive definition, the WB in its
Policy on Investment Projects Financing (July2016, Rev. November 2017) identified
the Transparency principle as the requirement to “enable appropriate review of the
procurement activities, supported by appropriate documentation and disclosure”
and requiring (also confirmed by SIGMA-OECD '5):

~-that relevant procurement information be made publicly available to all interested

parties, consistently and in a timely manner, through readily accessible and widely

available sources at reasonable or no cost;
- appropriate reporting of procurement activities; and
- the use of confidentiality provisions in contracts only where justified.”

Consequently, and in addition to the above enhancements, an appropriate monitoring
role with a quality document control should be preserved along with a suitable
disclosure system.

Australian Government '©
Policy Framework on National PPP
Transparency

“There should be an emphasis on transparency and disclosure of the rationale, processes and outcomes,
acknowledging the need to protect commercial confidentiality where appropriate.

Publishing infrastructure project contracts and a user-friendly Project Summary can help explain PPP
commercial arrangements and demonstrates transparency.”

Finally, it is worth noting that a “Quality Management” system ensuring proper
document reporting and control (and keeping) with the application of standard
procedures and forms will help regulate such transparency requirements.

5.1.2. | Disclosure of Information

As for the Disclosure of Information, Transparency International I/ has called upon

providing all “bidders, and preferably also the public, with easy access to information

about:

- Activities carried out prior to initiating the contracting process” (that would be
including preparation documents as feasibility studies with the motivations and
justification for PPP delivery)

- “Tender opportunities

- Selection criteria

- The evaluation process

- The award decision and its justification

- The terms and conditions of the contract and any amendments

- The implementation of the contract

- The role of intermediaries and agents

- Dispute-settlement mechanisms and procedures”

In addition, relevant Internal and External Audit reports should be made accessible
to the public.

15 SIGMA Public Procurement Training Manual-Update 2015-Module A (a joint initiative by OECD and EU)
16 National Public Private Partnership Policy Framework - Australian Government - October 2015
17 Global Corruption Report 2005: Corruption in construction and post-conflict reconstruction

- Transparency International
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5.1.3. | Transparency and Strengthening Relevant Regulatory Framework

Systematically, strengthening relevant regulatory frameworks at all levels will
further increase transparency and accountability and achieve more efficiency in this
regard (refer to “Addis Ababa Action Agenda of the Third International Conference
on Financing for Development - UN 2015”). This is highly critical towards (but not
limited to) regulating the disclosure of information in a transparent and well identified
procedure, so that any violations will be controlled accordingly, and similarly towards
regulating all other pertinent initiatives that enhance transparency further.

A quality management should be ensured. Such would include the establishment of
PPP anti-corruption laws, regulations and codes, including a code of ethics (thus,
the importance of establishing the Ethics/Integrity Pacts for PPPs in Lebanon and the
engagement of all relevant Stakeholders - refer also to Section A here below)

The above should also accommodate for the setup of whistle-blowing policies, rules
and procedural frameworks.

In parallel, an internal “Code of Conduct” for the PPP Agency and its employees
should be activated to a strict anti-corruption policy. The policy should consider:
- possible conflicts of interest,
- provide mechanisms for reporting corruption, and
- protecting whistle-blowers.

Nonetheless, setting up such laws without the implementation of appropriate control
mechanisms would render the laws void and obsolete and will shake the confidence
of the public (and the “Market”) in PPPs, a vital requirement to their success (thus,
the relevance the National Penal Code Law No0.340 dated O1 March 1943.) Otherwise,
PPP’s would become prone to mismanagement and/or mis-procurement and
accordingly the effect of the resulting damages will surely surpass the implications
resulting from normal Public Procurement contracts to touch on critical levels of the
economic, social, and even political status of the Country.

As for the organization structure, Transparency International '® and international best
practices call upon setting “separate key functions to ensure that responsibility for
demand, assessment, preparation, selection, contracting, supervision and control of
a project is assigned to separate bodies” with clear and transparent lines of reporting
and responsibility, maintaining the principle of division of responsibilities and division
of authority, with an independent oversight function, and accommodating for an
independent anti-corruption entity providing oversight, guidance, administration and
enforcement of anti-corruption systems.

Accordingly, the applicable PPP Units, Committees, Boards, and Oversight Authorities
that will be involved in the PPP project should be published and referred to in the
bidding documents and outline their respective functions, roles and responsibilities,
and decision making authority with regards to the PPP (avoiding names of course,
being of confidential type-private information.) OECD '° also confirms that all significant
regulation affecting the operation of PPPs should be clear, transparent and enforced.

18 Global Corruption Report 2005: Corruption in construction and post-conflict reconstruction -
Transparency International

19 Recommendation of the Council on Principles for Public Governance of Public-Private Partnerships
OECD May 2012
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This would also include the procedures applied for the recruitment of staff and for
the engagement of Consultants which should proceed in harmony with the quality
management standards set for the PPP operations and accordingly should follow
clear guidelines (on when and how...) with the use of open, clear, and consistent
invitations, terms of reference, and evaluation systems to retain such consultants and
experts, and where the qualifications should be commensurate with the standards of
the PPP’s project and up to international best practices (as for the Guidelines for the
Selection and Employment of Consultants WB-2011 or the WB Guidance on Standard
Procurement Documents-Nov’2016)

5.1.4. | Disclosure Practices

“As an extension of any public disclosure rules, governments should establish an
information disclosure framework for the PPP that spans the entirety of the project
and provides”, adopting robust disclosure practices “preferably by electronic internet
based means, unrestricted, uniform and full direct access free of charge to relevant
PPP documentation, including project abstracts and reports, in a readily accessible
format, and that is updated on a regular basis” 2° (including any changes in the core
conditions of the project.) This is also confirmed by “WB -Note on PPP (Sep.2010).”

In order to meet this objective (but not limited to):
- training and awareness programs should be set ensuring that public disclosure
requirements are met and utilized
- the disclosure rules and framework should be well publicized

As for the confidentiality, it should be limited to “legally protected information” (taking
into consideration national applicable laws as for the Law for Access to Information
No.28 dated 10.02.2017) and as when “its disclosure:

- could impact the objectives of the PPP and the competitiveness of the
procurement, or

- unfairly affect the decision making of the public authorities or willingness of
participants to participate”,

- ensuring that no bidder is given access to privileged information at any stage of
the contracting process...(as for such information would be related to any specific
patents and/or intellectual rights, in addition to personal information related to
personal details which might affect the safety and/or privacy of their beholders.)

Based on the here above mentioned, Transparency in PPP is not only about being
accessible by the Public, but it is also about being well documented to ensure
accountability at its best.

20 UNECE Standard on a Zero Tolerance Approach to Corruption in PPP Procurement )Distr.:
General 12 September 2017)
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Transparency Measures for PPPs in Lebanon

Among the main objectives of the securities provided by the Public Sector on the
political level, building trust in the PPP Programme and maintaining its credibility
“(PPP Guide 2013) could be highlighted as of the most critical tasks. Therefore, PPP
operations should reflect the highest levels of ethics and professionalism to earn such
trust and credibility, and Transparency would constitute a good platform to observe
such criteria and confirm the soundness of the operations. This will also provide more
positive impact on the availability and variety of the funding sources.

Towards better promotion of Transparency, the HCP are called upon exercising proper
criteria in performing all their operations mirroring any transparency measures for all
of PPPs activities.

Based on Appendix-A (Transparency Measures for PPPs - General Outline), and
the governing regulatory framework of the PPPs in Lebanon, practical solutions
(Appendix-B: Transparency Measures for PPPs Procurement Process in Lebanon,
Appendix-C: Transparency Checklist for the Procurement Process in PPPs, Appendix
D: Transparency Measures - Quality Management of PPPs) have been developed to
highlight major transparency measures needed to enhance Transparency in PPPs in
Lebanon, taking into consideration the guidelines requested to assess the Transparency
environment in an Organization (Appendix - E: Evaluating the Overall Environment for
PPPs -Transparency Criteria.)

Noting that to maintain a “professional procurement process ensuring transparency...
being based on international best practices” (as mentioned on HCP’s website), a
consistent “Quality Management” should be adopted to encompass all of PPP’s
operations, including the Procurement Process.

Transparency is required not only for accountability purposes and to mitigate
corruption, but it is also to reflect professional practices adopted in PPP’s
Programmes that will attract suitable investors and bidders and help complete the
PPPs successfully. Consequently, the following measures would be required (also
refer to Appendix B: Transparency Measures for PPPs Procurement Process in
Lebanon):

A. Regulatory Framework (General and Legal):
The adoption of a consistent, quality, effective, and enforced PPPs framework
ensuring a quality performance while fulfilling the “professional, confidential, and
no vvconflict of interest” criteria, is required towards enhancing transparency, and
promoting competition, and fairness, and should accommodate for:

1. General:
a. Vision and mission clearly:
i. promoting the principles of transparency, competition, and fairness
ii. properly setting the role of the implementing agencies towards an effective
implementation of the PPPs while ensuring an efficient monitoring and
control by the competent authority/ies
b. A framework to ensure the decentralization of the operations yet to maintain
the centralization of the PPP’s Law and regulations.
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2. Ethics and Anticorruption regulations:

a. clear and exhaustive “Codes of Conduct” established (specifically for PPPs,
including the “Implementing Agency” operations) towards a close control of all
types of mis-performances and/or corruption acts notably those related to the
conflict of interest and the meddling with the rules of competition and fairness
(as for unfair competitive advantage...), and where the internal work and also the
interaction with the market are regulated in this regard, including the performance
of the private sector

b. hence the need to setup the “PPPs Integrity Pacts of Lebanon”

c. an effective and enforced Complaints/Whistle Blowing system:

i. and the application of proper sanctions
d. with due consideration to the Penal Code No0.340 and other applicable laws

3. an effective and enforced “Access to Information” regulations (for PPPs):
a. clear and well formulated for PPPs
b. maximising the publishing/disclosure of the information about all PPPs operations
(including HCP’s), with due consideration to:
i. any proprietary rights (intellectual, personal, patents...), deliberative
processes, and other national exigencies
ii. the “Access to Information Law No.28” and other applicable laws

4. an effective and enforced regulation for the Tendering Process that ensures
fairness and competition by enhancing Transparency:
a. covering all stages of the PPP procurement cycle
b. regulating the “Unsolicited Proposals” procedure
c. controlling any substantial changes to the TD due to any Tender Clarifications/
Amendments, towards preserving the rules of the competition
d. controlling modifications following contract negotiations and/or after contract
conclusion, towards preserving the rules of the competition

5. The consideration to all applicable laws and regulations

B. Institutional Setup:
The publication of a well-defined, complete, and clear structure (with proper
divisions and posts) to implement (and to guarantee the implementation of)
the PPP’s operations needed as per the procedures set in this regard (including
Transparency), and the divisions required to monitor such functions and to assume
any measures in response to the performance:

1. Specifically accommodating for
a. PPP specialties
b. Oversight and Control
c. Anticorruption and Whistle Blowing

2. with well-defined job profiles

3. with due consideration to the segregation of the responsibilities
and the authority to implement PPPs operations

4. ensuring the autonomy of the HCP in decision making
(and establishing required committees)
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C. Operations:
The system, the processes, and the quality management tools and procedures
accommodating for “professional” PPP’s management:
1. setting up a proper Stakeholders Management and relevant communication
strategy (including all entities in relation to PPPs operations in Lebanon ..and
abroad)

2. adopting advanced Planning:
a. including advanced Risks Management
b. clear responsibilities assignment (ensuring no conflict of interest)
c. justified budgeting
d. covering all operations (including any associated/supporting operations)

3. developing and publishing complete Standard Documents and Forms to manage
all of PPP’s operations covering the ldentification, Assessment, Planning and
Preparation, Bidding, Evaluation and Award, Contracting and Contract Management,
and Monitoring and Evaluation stages:

a. including the TD (in an international Language, with the commitment to
highest codes of conduct, transparent bidding and contracting terms and
conditions ensuring proper rules of interaction with the Market, transparent and
comprehensive responsibilities and liabilities, referring to all applicable laws,
regulations and codes, and identifying the Dispute-resolution mechanism with
summarized and simplified processes.)

4. maintaining a quality Document Writing and Control, Reporting, and Records
Keeping system, as for:
a. adopting standard forms
b. operating an e-management system
c. robust disclosure of information system: well defined with due consideration
to state matters and any proprietary rights

5. accommodating for an advanced Procurement process:

a. of an interactive approach yet within a well-regulated procedure (including a
proper engagement with the market/bidders and the engagement of 3rd
parties as NGOs and CSOs)

b. promoting the publication (with due consideration to intellectual rights,
personal confidentiality, patents... and to deliberative processes and other
national exigencies, and upon proper endorsement) to:

i. the conclusions of the Preparation activities advising on the current and
future opportunities (PPP’s plan, PCD, PF) with due justifications
ii. interactive Market Engagements:
- the Invitation to Market Engagements events (targeting wide
participation with sufficient time for preparation)
- the proceedings and the conclusions of the “Market Research/
Engagements” (promptly)
iii. notifications on well regulated “Unsolicited Proposals” and their progress
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iv. Tender/Bidding activities including:

- Invitations (targeting wide participation with sufficient time for
preparation of interests/applications/proposals)

- Notifications on Opening Sessions of Prequalification, 1st Stage and
2nd Stage (with two envelopes) Bidding (promptly)

- Notifications on Conferences and Site Visits (promptly)

- Notifications on Clarifications and Amendments (promptly)

- Notifications on “Consultations”: interactive and yet with a well-
regulated procedure based on clear benchmarks (Ist Stage
proceedings and conclusions - promptly)

- Notifications on Negotiations (promptly)

V. Selection criteria (proportionate and adequate to the requirements,
unbiased, and ensuring high integrity)
vi. Notifications on the evaluation conclusions of the pre-qualification, 1st
Stage, and the two Envelopes system of the 2nd Stage (promptly)
vii. Notification on the award decision and its justification:
- including the results of any complaints, upon the consent of
the “Protestor/Challenger”
viii. Tender Cancellation Notice (if applicable):
- with valid justifications
ix. Notification on the terms and conditions of the contract and any amendments:
- including all rights and obligations
X. The implementation of the contract and the periodic reporting on:

- Financial management

- Performance measurement

- Contract modifications

- The role of intermediaries and agents

- Dispute-settlement mechanisms and procedures

- The engagement of independent monitoring

6. the efficient engagement of 3rd parties (NGOs, CSOs, Universities, Professionals...)
in PPP’s operations with due consideration to the “Professionalism, Confidentiality,
and no Conflict of Interest”:

a. as probity assurance (to any/or all the above activities)
b. as part of the market researches/testing activities

7. the quality of the capacities and skills made available for PPP’s operations, with due
consideration to the “Professionalism, Confidentiality, and no Conflict of Interest”:
a. ensuring experience (in PPPs, the relevant sector ...)
b. ensuring high ethics
c. adopting a clear, fair/non-biased, professional/objective and transparent process for:
i. the recruitment of staff
ii. the engagement of Consultants/Experts
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8. “Monitoring and Evaluation”:

a. ensuring a rigorous review mechanism on all PPPs and related Implementing
Agencies’ operations and reporting accordingly (including the compliance to
Transparency criteria):

i. accommodating for the active and professional engagement of the Civil
Society and NGOs in the domain and/or with relevant specialties:
engaging 3rd parties (including NGOs, CSOs, Universities, Professionals...)
as additional probity assurance with due consideration to the
“professionalism, confidentiality, and no conflict of interest” criteria.

b. generating reliable base year data on the actual outcomes and developing
the performance further based on such data
i. developing a suitable Capacity building and Training programs
ii. developing/enhancing relevant rules and regulations.

c. raising awareness

Based on the current framework governing PPP’s operations in Lebanon, detailed
and comprehensive practical measures to enhance the Transparency of the
procurement operations in PPPs projects in Lebanon have been developed (refer
to Appendix-B) while highlighting all relevant opportunities and challenges.

Other practical supporting tools are made available towards enhancing
transparency further in addition to sample forms to be adopted for further
development in this regard (refer to Appendices C to E)
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CONCLUSION

Where PPPs seem to constitute an important platform to accommodate for highly
needed infrastructure development in Lebanon while considering the fact that PPP
projects involve significant amounts of money and where such public contracts do not
arise very often, and view the current downturn in the economy with the high desire/
need of the private sector to win (or engage in) such contracts, Lebanon would be
highly advised to monitor closely the development of PPPs and their implementations
and to carefully assess the capacity and overall context before launching any PPP
project.

As explained herein, Transparency cannot be ensured without the accommodation of
a complete regulatory framework facilitating, yet organizing, the performance of all
the functions and operations related to PPPs. On the other hand, plenty of preparation
work seems still needed to manage such type of contracts to international levels,
including the development of relevant capacities, skills, and tools.

In fact, IMF2! has advised for “the public investment management framework to be
strengthened before undertaking large investment projects”, noting that “strengthening
the institutional framework based on a formal assessment is crucial”.

Therefore, a complete organizational and procedural framework should be
established to manifest the aspiration of the Government from PPPs and PPP Law
No.48, particularly towards ensuring transparency in all related transactions.

A dynamic proactive information policy should also be set, making use of the Access
to Information Law No.28 dated 10 February 2017, noting that the lack of information
on the PPP’s activities and relevant decision-making can stir corrupt manipulation of
decisions in such an advanced procurement process.

In addition, proper Standard Procurement Documents, Forms and Implementation
Manuals need to be made available before proceeding in any PPP project.

View the herein and towards leading on such projects, the Implementing Agencies and
the HCP need to be properly equipped and to avoid engaging Consultants to take
over on such leadership, but rather to assist in enhancing the performance further.

Yet, a strong governance should be ensured at the Implementing Agency level
(in least) and nationwide (in general) notably in terms of the enforcement of the
applicable laws and those related to any misconducts and/or corruption acts, to
support the achievement of the objectives of PPPs.

The Government is also requested to ensure the political stability and security
required for developing (considering the high cost of preparation) and implementing
PPPs (considering the high value and the risk distribution allocating such risks on the

21 Staff Concluding Statement of the 2018 Article IV Mission February 12, 2018
22 Staff Concluding Statement of the 2018 Article IV Mission February 12, 2018
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Government) and where such risks would easily level the benefits of such projects.
Transparency in dealing with those risks help both parties ensure backup strategies
avoiding the disruption of the services or at least its discontinuation.

IMF22 states that “given capacity constraints, the authorities should consider a
gradual scaling up of investment, to limit fiscal and implementation risks. Highly-
concessional financing should be sought and domestic financing of public
investment should be avoided”, noting plenty of preparation work is still needed in
this regard, nevertheless, the most important is to ensure the overall governance of the
set up sought for the PPPs and relevant Agencies and to accommodate for all needed
national (and international) support in this regard, including the coordination with MoF
and other relevant competent bodies for the procurement and services to be arranged
under the national budget and/or the timely activation of any Donor’s Programmes.

Finally, the centralization of the regulations governing the PPPs in Lebanon should
be ensured, still with a decentralization in the implementation, irrespective of the
Public Entity/Contracting Authority assuming the responsibility of the PPP project.
Nevertheless, Lebanon needs to verify the role of a “PPP Regulatory Body” and the
future enhancement and follow up of the PPP operations in Lebanon.

Relying that the Guide will help set up the Transparency of the procurement of PPPs
at acceptable levels and assist in maintaining such a transparency for all related
operations and throughout the whole lifespan of the PPP projects.
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Vel hb- ¥Rl Transparency Measures for PPPs— General Outline

Enhancing transparency in PPP’s will help improve the efficiency and
effectiveness of the whole procurement process. Accordingly, and as derived from
various international best practices 23 , the following standards could be adopted
in this regard:

1. Make public the following information (and properly control relevant records):
except when information is legally protected such as, for reasons of national
security or protection of intellectual property or other confidential information
(as for being related to personal information or to deliberative procedures...) and in
compliance to any applicable laws in this regard as for the Access to Information
Law No.20 dated 10 February 2017)

A quality management (certified) system (promoting also professionalism and
accountability) should be adopted (at both parties’ end, the public and private
sectors) notably at the Government’s side, being the principle responsible and the main
representative of the public (beneficiary/end user) in PPP’s operations, accommodating
among much other requirements, for:

- a clear assignment to the responsibilities with proper separation (in terms of posts,

accounting for the transparency level set for deliberative processes/activities.)
- clear and proper rules and procedures and relevant application (including quality

Document Control and Records Keeping)

- clear and strict measures (sanctions) to be applied upon any violations to the
rules and procedures (including the codes of conduct, integrity pacts....)

- a complaint mechanism (yet ensuring confidentiality)

- the engagement of qualified “Experts/Probity Officers” in the field
(as per the proper and applicable procedures)

- the application of appropriate capacity building/development}

a) Applicable laws, rules, and procedures and relevant applicable sanctions
(quality management):
» Organization structure and the responsibilities matrix
» Standard Documents and Forms
* Procurement procedures (including those applicable for recruitment of
staff and experts)
* Complaint mechanism
* Unsolicited proposals
e Dispute-settlement mechanisms and procedures

23 Also from “Curbing Corruption in Public Procurement A Practical Guide - Transparency International - 2014”
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* Auditing level and requirements (engaging 3rd parties and civil societies
expertise, adopting standard “Checklists” notably for identifying “Red Flags”
in the processes 24 - also to refer to Standard 3 herebelow)

e Codes of Conduct and the sanctions applied in case of relevant violations
(including blacklisting locally and internationally...)

b) Unsolicited Proposals:
* The key elements of the receipt, evaluation and any other progress in this
regard including the contract and its main provisions (if applicable)

c) Procurement Process: activities carried out prior to initiating the contracting process:
(see also Standard 5 here below)

* Needs Assessment (including PCD, PF...)

* Procurement budgets and plans (as for the applicable Law No.48, Art.12)

« Invitation to Early Market Engagements/Pre-Qualification/Tender
opportunities (with sufficient time, fair and ensuring maximum visibility
and audience ...)

» The key elements of an Early Market Engagement event/Public
Information Sessions

» Specifications/Works Requirements (non-biased, impartial, fair, clear,
accurate, complete, comprehensive...with due consideration to intellectual
property rights or other considerations)

» Qualification/Selection Criteria (objective, non-biased, impartial, fair...
and fixed)

¢ Invitation to Pre-Qualify

» The key elements of all Applications/Proposals in a public tender opening event:

o Pre-qualification Applications Opening

o The 1st Stage Bidding proposals opening

o The complete Bids opening (2nd Stage Bidding: Technical Proposals)
o The complete Bids opening (2nd Stage Bidding: Financial Proposals)

» The key elements of the applications/proposals evaluation process (including

information on the responsiveness to the evaluative criteria...):
o The 1st Stage Bidding Proposals Evaluation
o Proposal Evaluation (2nd Stage Bidding: Technical Proposal)
o Proposal Evaluation (2nd Stage Bidding: Financial Proposal)
e Cancellation notice: in case of any cancellation to the procedure

d) Activities carried out upon initiating the contracting process and afterwards:
e The award decision and its justification
e The issuing authority
* The contract (main Contract provisions notably the rights and obligations of
each party, with due consideration to the private’s party proprietary rights)
and any subsequent amendments (change orders, notably of substantial
modification in value or scope)
* Implementation, evaluation, oversight and auditors’ reports (including
financial and performance audit reports) with:
o Internal auditing and External auditing (as per the applicable law
No.48, Art. 11.2.c including summary on the progress reports for the
Construction and Operation Phases)

24 “Curbing Corruption in Public Procurement A Practical Guide - Transparency International - 2014”
For Social Witness Programme
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2. Ensure adequate access to information:

* The information specified above should be made available through an
open web portal that is centralised at each level of government, to the
extent possible. If a web portal is not available or little used, the information
should be widely disseminated through alternative media

 Digital information should be published in widely used formats that
are non-proprietary, searchable, sortable, platform-independent and
machine-readable.

3. Disseminate the following information (as per the applicable procedures and
with proper administration) to the concerned parties (Potential Bidders and
participating observers...)

a) Activities carried out prior to initiating the contracting process:

* Invitation to Bid

» Pre-Qualification Document/Tender Dossier (at the request of the
potential Bidders)

* Clarifications (with due consideration to “Intellectual Property Rights”)

» Pre-Bid Conference and relevant minutes and clarifications

* Site Visit and relevant minutes and clarifications

» “Consultations” Meetings - 1st Stage and relevant completed TD (with
due consideration to “any proprietary Rights”)

4. Transparent and Comprehensive Document Writing and Keeping:
both the government and private sector must practise transparent and
comprehensive book-keeping and prohibit “off-the-books” accounts:
a) with the engagement of independent monitoring parties

5. Engage Stakeholders:
» Stakeholders in a major procurement process (as for PPP’s) should be
fully informed and consulted on relevant aspects of the project

“For example: On large dam projects all those affected by potential resettlements
as well as by upstream and downstream changes in the water flow regime should be

allowed and encouraged to participate in decision-making processes.”

* A clear Stakeholders Management is established with proper
Communication Strategy

* Public comment on needs assessments and budget plans should be
requested, through written submissions or public hearings. This increases
the flow of information.

o “Early Market Engagement”

o public event could also be arranged not only to engage the
Beneficiaries/End users but also to test the market availability
and capacities (proper procedures should be followed in
this regard)
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* Engagement of the Civil Society in the Procurement Process (as per clear
and applicable procedures and qualifications ...also relying on partnerships
with universities or professionals or industry associations) towards:

o Reviewing the terms of reference and other basic PQD/TD,
including the invitation to participate

o “Taking part in all meetings that take place with the potential

or current bidders

o Receiving the unilateral integrity declaration from the bidders

o Serving as witness to the presentation of bids and also during
the session in which the award decision is communicated

o Serving as witness to the performance of the Contractor and the
delivery of the services being complete or free of defects...

o Preparing a final report that is publicly available.

o Communicating through the media the development of the process...”

* Relevant engagement properly documented and disseminated

6. Publish applied sanctions:
To become fully effective, publish these standards and relevant sanctions applicable
in case of any violation to these standards:
* to be made available for all parties, notably for those participating in such
operations/activities (the Government and the private sector including
their staff and employees/experts...)

For example: As part of the qualification of the Private Party, the criteria should
include the Code of Conduct of the Firm to be compatible with the code of conduct

of the Government, notably in relation to transparency, integrity, accountability,
professionalism...
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iVel2lslebb- @SBl Transparency Measures for PPP’s Procurement
Process in Lebanon

A. Identification & Assessment (including A. Transparency Measures

PCD and Projects Pipeline)

a. Identify Need: 1. Adopting a standard form and procedure
-Propose (Art.IV1-) 2. “The Borrower’s “needs” are clear and specific, and expressed in
(Proposal by HCP or Head of many instances in terms of functionality or performance.

Municipality/ Cluster for President of
HCP’s approval)

b. Assess Need and PCD: (Art.IV2&]1-) 1. Adopting a standard form and procedure
(HCP’s General Secretariat to prepare PCD): 2. The selection of the PPP project is effective, well justified and
-Preliminary Study based on clear and transparent criteria, as for:
*the feasibility of executing the proposed a) Economic advantages
PPP Project through a Partnership b) Accounting for the “Net Present Value”...
Agreement, the extent of the interest of 3 .3rd Party/Probity Officer (CSOs/NGOs Professional Bodies...) is
the private sector to finance it and invest engaged to assure the quality of the procedure and the outcome
in it declaring no conflict of interest

-*including Project components and giving’s
and concept design and needs confirmation

with the
c. PCD (for approval by HCP ) (Art.IV3-) 1) PCD and PPPs Plan is published adopting user (standard) friendly
-and place the Project in PPPs pipeline means: e-forms and the HCP e -portal

2) Plan also accounts for any associated procurement and services
under the national budget as to be published under the official
gazette)

a) including risks management
b) including RAM

B. Preparation and Planning (including PF) (By B. Transparency Measures

HCP’s Project Committee and Working Team)

a. (HCP to form the Project Committee and
relevant Working Team ) (Art.IV4-)

b. Identify/ Engage Stakeholders : identifying 1. Stakeholders are assessed (PMI| Approach) and Communication
Identify Key stakeholders Strategy is set
2. RAM is completed
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B. Preparation and Planning (including PF) (By| B. Transparency Measures

HCP’s Project Committee and Working Team)

c. Prepare Project File 1. Adopting Standard Forms and procedures ( PF and relevant
Art.IV.4 meetings, conferences..)
- a comprehensive study on the PPP Project 2. Market engagements are well performed and documented
covering its technical, economic, legal and (adopting standard procedure)
financing aspects, including the a- well advertised in public (ensuring wide and timely
prequalification criteria and the extent of notifications)
investor interest and the possibility of b- engagement activities/event are made public (conferences..)
attracting the necessary financing or shared in public
*Accommodate for future need: Policies, c- Engaging Experts and Probity Assurance declaring no conflict
Programmes... of interest
* Analyse Market d- holding clear objectives: towards identifying innovative
.Market overview; solutions and new products or services and the market get
.Sources analysis; to understand Government’s requirements and applicable
.Market prices; rules and procedures, and also to assess all risks and to
.Outcome of consultations (where applicable); accommodate for the concerns of the Civil Societies/ End Users...
Trends and developments; e- Conclusions are well documented and published as per the
procedures of the invitation
-Potential risks. 3. Unsolicited proposals are well documented, reviewed and closely
*Define the subject matter: monitored
.STRATEGIC FIT a. adopting standard forms and procedures
Context and description of the need; b. progress is closely monitored and main conclusions are
Alignment with internal plans and strategies; published (with due consideration to any proprietary rights)
External strategies taken into account; c. Experts/Probity assurance are engaged, after declaring no
AFFORDABILITY Available funding and conflict of interest
sources; Cost estimate; Life-cycle cost 4. Plan and Budget: PF holds a clear procurement method, plan and
(where applicable) budget (identifying the source), including:
*Procurement procedure: (Competitive a-National budget
Dialogue with Prequalification) b-Donor’s budget
.OPTIONS APPRAISAL c- accommodating for all related procurement and services
ACHIEVABILITY d-based on documented evidence, engaging experts and
High-level plan of tasks; Timetable to deliver advanced tools
the contract e- Engaging Experts and Probity Assurance declaring no conflict
of interest

f- plan holds risks management (and based on CPM approach)

g- plan holds a proper responsibilities assignment RAM (with
proper segregation of responsibilities and authority)

h-published properly (with wide circulation and ensuring
sufficient time)

5. PF:

a. is not biased (affected by any conflict/cognitive bias)

b. engaging experts and probity officers after declaring no
conflict of interest

d. Submit Project File
(for HCP’s approval and then for CoM
approval): Art.IV.4
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C. Preparation and Planning

(including TD) (By Project
Committee and Working Team)

C. Transparency Measures

a. Draft specifications including
criteria

Contract objectives; Benefits to be
realised; Success factors and how
they will be measured;

1. Draft specifications including criteria (adopting standard form
and procedures)
a. Contract objectives; Benefits to be realised; Success factors and how they
will be measured;
b. engaging experts and probity officers after declaring no conflict of interest

b. Prepare procurement documents:
(for HCP’s approval) ArtVII.2
-SPQD

the prequalification criteria which
suit the size and nature of the PPP
Project

2. Prepare procurement documents: (for HCP’s approval) ArtVIl.2

SPQD: adopting standard form and procedure

a. The prequalification criteria is clear and reflect the regulations and laws:

b. suit the size and nature of the PPP Project

c.request the declaration of the Interested Candidates to commit to Integrity Pacts

d. limiting number of pre-qualified candidates, taking into account the cost of
preparing and bidding, number of available providers in the market, and
need to maintain competition (10-3: preferably 6 - WB/JICA)

e. Disqualification rules are clear (inaccurate or forged information...)

f. asking candidates to maintain their qualification for any post qualification check

9.Bid Security is set with a fixed amount

h.specifying a complaints mechanism

i. engaging experts and probity officers after declaring no conflict of interest

c. Prepare procurement documents:
Draft to be completed once the pre-
qualification is completed

- Draft TD (ArtVINL7)

*The evaluation criteria (objective
and suit the size and nature of the
project) and should be directly
related to it and should be auditable
and verifiable.

*The project information (the
procedures for bid submission

and the financial, technical and
administrative elements of the
project and the mechanisms for
inquiries, objections and their
settlement.)

*The draft Partnership Agreement
and its annexes

Draft TD, comprising:

1. Adopting standard form and procedure

clear, simple, accurate and comprehensive (containing all the main information

relating to the tender)

a. describing the functional specifications, as well as all pertinent information
on the process, conditions and criteria for selection (criteria that favour
competition, are intentionally consistent, or universally circulated)

b.“referring to all applicable laws, regulations and codes and require a written
commitment by the public authority and by the bidders to comply with them

c. referring to the applicable PPP Units, Committees, Boards, and Oversight
Authorities involved in the PPP project outlining their respective functions,
roles ...(RAM)

d. any right for the Public Entity “to put at the disposal of the Project Company
real estate properties that it owns and that it deems necessary for the
execution of the PPP Project for the duration of the Partnership Agreement”
is set at this preparation stage (to avoid changing the rule of the competition
afterwards)

e. Ditto ass above for the expropriation of private properties...(Art. XllI2- and 3)

f. Contract Modifications: capped by any substantial modification avoiding
future change in the rule of competition

g. Dispute Resolution: accommodating also for adjudication/Dispute Board
with a list of acceptable adjudicators
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C. Preparation and Planning C. Transparency Measures

(including TD) (By Project
Committee and Working Team)

c. Prepare procurement documents: 2. Evaluation Criteria:

Draft to be completed once the pre- a. In general, requirements are not considered disproportionate or excessive or

qualification is completed criteria is not designed to favour any of the candidates, typically identifying:

- Draft TD (ArtVIL7) *The status of the proponent,

*The evaluation criteria (objective *The technical capacity and experience of the proponent,

and suit the size and nature of the *The efficiency and experience of the proposed manpower,

project) and should be directly *The organizational provision on the implementation of the project,

related to it and should be auditable implementation modality, schedule of works,

and verifiable. *The engineering design of the project,

*The project information (the *The environmental study report of the project and measures to be

procedures for bid submission adopted to mitigate the possible adverse impacts on the environment,

and the financial, technical and *The financial source for the implementation of the project and plan

administrative elements of the pertaining thereto,

project and the mechanisms for -Proposed charges to be collected from the users,

inquiries, objections and their -Proposed royalty or other kind of amount to be paid to the

settlement.) Government and the time and method of payment

*The draft Partnership Agreement - Proposed term of the agreement]

and its annexes *The other alternative proposals submitted to make the project more viable
and useful.

*The grounds for evaluating the Technical Proposal (securing min. ...% marks )
*The grounds for evaluating the Financial Proposals
b- considers in addition to cost:
-the optimum design commensurate with innovation
-improvement, and adaptation of the service for delivery
-the overall ability to limit maintenance costs
-the existence of a robust asset replacement plan
-demonstrated responsible and limited impact on the public budget
-Net Present Value
c. prohibit bidders from influencing the awarding process and instruct them
to avoid any direct or indirect contact with the tendering and/or contracting
authority and its agents unless such contact is expressively authorized and
controlled
3. Standard procedure of engaging experts and officers : after declaring no
conflict of experts
4. A probity officer is engaged to assure the process of the development and
the output
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D. Transparency Measures

D. Pre-Qualification and
Bidding /Tendering
Process: Publication
and Transparency -

Submission and Opening
(By Project Committee
and Working Team)

E. Evaluation
and Award (Pre-
Qualification and
Bidding)

E. Transparency Measures

1- Publication:

a. Done in 2 well reputed magazines
(one local and another international)

of wide circulation in English and
Arabic and similarly on 2-eportals

b. Providing 30 days in minimum for
Applications (but to sign Integrity
Pacts upon expressing interest)

2- Request for Applications for

Pre-Qualification Notice: holding

a- Short details of the project,

b- Matter as to in which of the modes
mentioned in the law the project is to
be implemented,

c- Qualifications of the person who
can submit the Application,

d- The place and location where the
PQD may be purchased from and the
fees therefore,

e- The manner, place, deadline and
time for the submission of Applications,

f- The date, time and place for the
opening of the Applications,

g- The grounds for selecting the

Applications (Criteria),

h- The date for making decision on the
Pre-qualification,

i- Other necessary matters.

3- Adopting standard form and procedure

4- engaging experts and probity officers

after declaring no conflict of interest

a. Public invitation
(For Pre-qualification)
Art. VII.2

- the prequalification
criteria which suit the
size and nature of the
PPP Project.

- published in local and
international press as
well as in specialized
magazines and on the
Council’s website, at
least a month prior

to the deadline of
expression of interest
submission.

1. Candidates expressing interest and
submitting a signed declaration form/
Integrity Pacts confirming their appli
cation to stringent codes of conduct,

as found acceptable by the Public Entity

2. Candidates pay relevant fees
3. PQD are distributed and well
documented (with high participation)
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D. Transparency Measures D. Pre-Qualification and E. Evaluation E. Transparency Measures
Bidding /Tendering and Award (Pre-
Process: Publication Qualification and
and Transparency - Bidding)
Submission and Opening
(By Project Committee
and Working Team)
1. The Invitation accommodates for b. Provide clarifications: a- evaluate the 1. Evaluation is
Request for Clarifications within 2 weeks Pre-qualification- Art.  prequalification and performed:
from Invitation and for Clarification to be VII.3 submit a report to a. in the presence of a
provided within 1 week from Applications: HCP for Approval probity assurance and
2. Adopting standard forms and *Apply exclusion required experts after
procedures grounds: declaring no conflict of
3. engaging experts and probity officers ArtVII.3 interest
after declaring no conflict of interest - prohibited to b. Opening committee
4. Clarifications to be communicated to all prequalify or to select members are not
candidates who received the pre-quali a Private Partner that performing Evaluation
fication documents” (yet considering has been declared c. Adopting standard
any proprietary liabilities) bankrupt, and was ina forms and procedures
a.“without identifying the source of state of liquidation, or = and well documented
the request have been convicted d. Objective/Well
b. an e-notice to public is produced according to local or justified/based on
foreign judgments Evaluation Criteria
1. The Invitation accommodates for any for acts of collusion
Amendment (including an extension of or illicit practices.
deadline) within 1 week from -.prohibited to enter
Applications, to be distributed directly into a contract with
to all who received the Request for a Project Company
Pre-Qualifications whose president
a. With an e-notice to the public or one of its board
b. Adopting standard forms and procedures members have been
c. Engaging experts and probity officers convicted by a final
after declaring no conflict of interest verdict of a felony or
d. Any substantial changes resulting from misdemeanour.
clarifications/amendments will require - In case less than
the cancellation of the process and three candidates
relaunching it again were prequalified;
the public invitation
1. Receipt is well documented, adopting c. Receipt of to those interested in
standard form and procedure Applications: ArtVIN.3 being prequalified is
2. Opening of Applications is done: published again

a. in the presence of Applicants or

b. in the presence of a probity assurance
officer (not to implicate the candidates
with financial burdens and to mitigate
collusions)

c. Well documented adopting standard
forms and procedure

d. Engaging experts and probity officers
after declaring no conflict of interest

3. Publish Opening e-Notice to public (and
in writing to all who received the
Request for Pre-Qualifications)
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D. Transparency Measures

D. Pre-Qualification and
Bidding /Tendering
Process: Publication
and Transparency -

Submission and Opening
(By Project Committee
and Working Team)

E. Evaluation
and Award (Pre-
Qualification and
Bidding)

E. Transparency Measures

e. Results are published in public, as per
the same procedure of the Invitation to
prequalify

b- Publish

Prequalification results:

(After HCP’s approval)
b1-: the prequalification
results shall be
published, and the
number of prequalified
candidates shall be no
less than three.

b.2-: Justify results Art.
V1.6

Draft TD Checklist

(a) Details of the project,

(b) Concept on the minimum design
of the project, operational standards
and specifications,

(c) If the survey of, or any other kind
of study of, the project has been
carried out, short details thereof,

(d) Detailed grounds for the
evaluation

(e) Instructions to be given to the
person submitting the proposal,

(f) Main terms of the agreement to be
concluded with the proponent for

the implementation of the project
(using standardized trade terms

and standardized conditions, where
available, in formulating the terms and
conditions of the procurement and the
procurement contract)

(g9) Other necessary matters.

1. Adopting standard form and procedure

d. Distribute Draft TD
and Consult:

After evaluation of
Pre-qualification
Applications

distribute Draft TD
and hold Consultations
with Pre-qualified
Bidders:

d.1-Draft TD to be
finalized and sent to
Pre-qualified Bidders
(ArtVIL7&8)

d.2- Conduct
Consultations (ArtVI.9)

Though not mentioned:

1- Prequalified Candidates are invited

to submit 1st Stage proposals (with

One Envelope/No price proposal)

within 45 days (as per WB/JICA)

Invitation holding:

* The manner, place, deadline and time
for the submission of the Proposal

* The place, date and time for the
opening of the proposal,

3- Evaluation is performed:
a. in the presence of a
probity assurance and
required experts after
declaring no conflict of
interest

b. Opening committee
members are not
performing Evaluation
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E. Evaluation
and Award (Pre-
Qualification and
Bidding)

E. Transparency Measures

*The grounds for the evaluation of

the proposal

*The estimated/probable date for

making decision on the proposal,

*Other necessary matters.

2- Any request for Clarification is

treated as per the above case for

Pre-Qualification stage

3- Site Visits accommodated

through the “Consultations” or by

using E-means (drones footage...)

4- CA receive and open as per

standard forms and procedure (re-

fer to opening of Pre-qualifications

Applications above)

a. engaging experts and probity
officers after declaring no conflict
of interest

b. Opening results are notified by
e-notice to public and in writing
to all who received the Request
for Pre-Qualifications

c. Adopting standard forms
and procedures and well
documented

d. Objective/Well justified

e. Substantially responsive
Proponents are invited for
Consultations with a Draft
Minutes of Consultation
Meeting for each Candidate

1. 15t Stage Notice is issued on
e-portal: confirming results only

2. Results of each Candidate and draft
minutes of Consultation meeting are
distributed directly with an invitation
to each successful candidate aside
(for any proprietary rights) - hence
accommodating for a clear bench
mark for the Consultations

3. Unsuccessful Candidates are
informed in writing with due justifi
cation to the reasons of their failure
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D. Transparency Measures

E. Evaluation
and Award (Pre-
Qualification and
Bidding)

D. Pre-Qualification and
Bidding /Tendering
Process: Publication
and Transparency -

Submission and Opening
(By Project Committee
and Working Team)

E. Transparency Measures

1. HCP Consultation Committee is formed:
a. as per standard procedure

b. engaging experts and probity officers
after declaring no conflict of interest

2. Consultations are adopting Standard
Forms and procedure:

a. based on the Draft MoM and evaluation
results of Ist stage

b. the main objective is to complete spe-
cific understandings (towards “mastering
the general understanding of the PPP”:
refer also to - WB SBD-DBO )

c. All aspects of the project are discussed
but focused mainly on the technical as-
pects (which may include certain finan-
cial/commercial requirements)

d. Not revisiting functional specifications,
performance parameters, or standards

or norms which are clearly specified in
the tender documents and/or are of the
essence of the project as determined by
the CA

e. could be face to face or through a
e-platform

f. well regulated: tightly scoped and con-
trolled well documented

d. Candidates are not permitted, inadvert-
ently or purposefully, to gain competitive
advantages within the tender.

h. CA should ensure the confidentiality of
Candidate’s information in any dialogue
where intellectual property and know-
how, including proprietary financial and
contractual innovation is shared

3- Evaluation is performed:
a. in the presence of a
probity assurance and
required experts after
declaring no conflict of
interest...

b. Opening committee
members are not
performing Evaluation

c. Adopting standard forms
and procedures and well
documented

d. Objective/Well justified

e. Finalizing the evaluation of
1st Stage Proposals (starting
before the “Consultations”)
and in result to
“Consultations” with relevant
Minutes for each Candidate
holding any required
adjustments/enhancements
on their proposals

In follow up to the Consultations:

1. Finalized TD

a. avoiding any favouritism/cognitive bias
b. engaging experts and probity officers
after declaring no conflict of interest...

e. Finalize TD:

(Submit TD to the Head
of Municipality/ Clus-
ter - if applicable - and
then for CoM’s
Approval) ArtVILIO
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D. Pre-Qualification and
Bidding /Tendering
Process: Publication
and Transparency -

Submission and Opening
(By Project Committee
and Working Team)
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E. Evaluation
and Award (Pre-
Qualification and
Bidding)

E. Transparency Measures

1. Publish a brief on the results of the st
stage (addressed to all prequalified candi-
dates), and with an e-notice to public

2. Prepare and send the invitations for
each successful Candidate (Bidder) with:
a-own relevant Minutes and Evaluation
results

b-any required adjustments/enhance-
ments on own proposal

c- also holding information on:

*The manner, place, deadline and time
for the submission of the Proposal (the
technical and financial proposals -Two
separate sealed envelopes) - allowing for
min. of 45 days

*The place, date and time for the opening
of the proposal,

*The grounds for the evaluation of the
proposal

*The estimated/probable date for making
decision on the proposal,

*Other necessary matters

c-holding also the finalized TD

3. If any of the pre-qualified Candidates
were eliminated at this stage, a proper
notification should be addressed to the

Candidates on the reasons for their failure.

f. Distribute Finalized
TD to pre-qualified
Bidders ArtVIIL11

2- Any request for Clarification is treated
as per the above case for Pre-Qualification
stage

3- Ditto for Amendments

1. Receipt is well documented, adopting
standard form and procedure

a. Engaging probity officers after declar-
ing no conflict of interest...

2. Forming an Opening Proposals
Committee :

a. Engaging experts and probity officers
after declaring no conflict of interest...

g. Submittal of Proposals:
Prequalified Bidders to
submit Technical and
Financial Proposals ArtVIIN
gl ArtVIII13

In case less than

three proposals were
submitted, the tender

for the PPP Project is
launched again.

In case this does not
result in the submission of
at least three proposals,
two proposals may be
deemed sufficient to
proceed, subject to the
approval of CoM’s
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D. Transparency Measures

D. Pre-Qualification and
Bidding /Tendering
Process: Publication
and Transparency -

Submission and Opening
(By Project Committee
and Working Team)

E. Evaluation
and Award (Pre-
Qualification and
Bidding)

E. Transparency Measures

1. Opening of Technical Proposals is done:
a. Well documented adopting standard

forms and procedure

b. in the presence of Proponents or

c. in the presence of a probity assurance
officer (not to implicate the candidates with
financial burdens and to mitigate collusions)
d. Opening Committee does not request
the Proponents for necessary clarifications,
missing information, or confirmation of
commitments during the opening of the
Technical Proposals (Art. VII-14), since this
is not to standards and does not fall under
the duties of the Opening committee.

2. Publishing an Opening e-Notice to public
(and in writing to all who received the TD)

3. After finalizing Evaluation:

h-Technical Proposals
Opening: ArtVIl.14

The project committee
shall open the technical
proposals in the
presence of the bidders
.to check for their
compliance with

the submission
requirements

. The project committee
may ask the bidders

to provide necessary
clarifications, missing
information and
confirmation of
commitments, if any,

c-Evaluate tenders: Art.
VIII5 & 16

cl. The technical
proposals which are
not compliant with

the requirements of
the tender document
shall be rejected and
their related financial
proposals shall be
returned unopened to
their bidders. The
reason for non-
compliance shall be
notified to the bidders
c.2 In case less than
two technical proposals

1. Forming a Technical
Proposal Evaluation
Committee:

a. Engaging experts and
probity officers after declaring
no conflict of interest...

b. Opening committee
members are not performing
Evaluation

c. Adopting standard forms
and procedures an well
documented

d. Objective/Well justified
based on the Evaluation
Criteria

e. Issue Technical Evaluation
Report documenting the
Evaluation process and results

subject to a defined were

accepted, the tender
is launched again to
ensure competition.

a. Publishing a brief on the Evaluation Re-
and identifying Successful
and Unsuccessful proponents
and reasons thereto

f. Substantially responsive
Proponents are invited for
the opening of Financial
Proposals

sults with e-Notice to public (and in writing  deadline.
to all who received the TD)

b. A proper notification (with justification) is
provided to any of the Proponents
eliminated (being not substantially respon-
sive) at this stage addressing the reasons for
their failure. their related financial proposals
shall be returned unopened

4. Notifying/Inviting successful proponents
to Financial Opening (accommodating for
sufficient time)

1. Forming a Financial
Evaluation Committee:

a. Engaging experts and probity
officers after declaring no
conflict of interest...

b. Opening committee
members are not performing
Evaluation

c. Adopting standard forms
and procedures and well
documented

project committee shall  d. Objective/Well justified
attach to the report its based on the Evaluation Criteria
recommendation with “creating a transparent system
respect to the best bid of review and evaluation that

based on the evaluation

i- Financial Proposals d- Evaluation of

a. Well documented Opening: Financial Proposals: Art.
b. Adopting Standard Forms and Procedure = ArtVII17 VII17

- submit afterwards

a report to the

Council classifying
financial burdens and to mitigate collusions) proposals in the the bidders in light

or through a webinar presence of the bidders  of the technical and

2. Publishing an Opening e-Notice to public financial evaluation. The

1. Opening of Financial Proposals is:

c. in the presence of Proponents or - open the financial
d. in the presence of a probity assurance proposals of the
officer (not to implicate the candidates with accepted technical

(and in writing to all who received the TD)

is uniform, based only on the
merits of their proposal, and
awards a contract to the

criteria stated in the

tender
entity that was judged to
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E. Evaluation E. Transparency Measures
and Award (Pre-

Qualification and

Bidding)

have submitted the best offer-
UNECE”

e. having a clear threshold for
decision making (e.g. simple
majority, highest score, etc.),
and make all decisions based on
objective criteria and only using
information derived from the
proposals/responses provided
during the course of the PPP
procurement

f. Issue Complete Evaluation
Report documenting the
Evaluation process and results
and identifying Winning
Proponent and Ranking of
Proponents and an unsuccessful
proponents and reasons thereto
and any requirements for
further negotiations.

1. Negotiations: (though Not Recommended and to
be replaced by a Pre-Contract Meeting after Notify-
ing the Intention to Award) especially where negoti-
ation would contradict the principle of competition
of the TD and the competition rule might not be
well preserved and transparency becomes at risk :
2. Forming a Negotiation Committee:

a. Holding qualified Experts and a probity assur-
ance officer and experts (declaring no conflict of

interest...)

3. The winning proponent is invited for negotiations:

a. Invitation is well documented and justified with
Draft Minutes regulating the purpose and procedure
of the meeting

4 Negotiation Meeting:

a. Adopting standard forms (draft minutes) and
procedure

b. is well documented

c. focused mainly on the technical aspects

d. not to affect the competition rule of the invitation
to tender so that:

- the ranking of the Bidders might be modified

- not to alter the TD substantially in any financial or
technical matter

e. If successful, to proceed with a Notice of Award
as per the conclusions of the evaluation and the
meeting

f. If Meeting was unsuccessful:

- move to the 2nd best Bidder or

- to cancel the procedure and to publish the

Tender again

e- Negotiations (if
applicable): ArtVII17

- with authorization

of the HCP, negotiate
with the best bidder, in
the aim of improving
the proposal from a
technical aspect.
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D. Transparency Measures

D. Pre-Qualification and
Bidding /Tendering
Process: Publication
and Transparency -

Submission and Opening
(By Project Committee
and Working Team)

E. Evaluation
and Award (Pre-
Qualification and
Bidding)

E. Transparency Measures

f- Award: (ArtVIII)
The winning bidder
is approved by the
Council.

3. After finalizing Evaluation
(including Negotiation, when
applicable)

4.Issue a Notification of
Award:

a. Adopting standard form

b. Publish a brief on the
Evaluation Results with
e-Notice to public (and in
writing to all who received
the TD)

c. A proper notification (with
justification) is provided

to any of the Proponents
eliminated (being not
substantially responsive) at
this stage addressing the
reasons for their failure.

1. Complaints/Appeals Mechanisms (not
discussed in PPP Law)

Transparency International also called upon
incorporating such measures

a. Standstill Period: (Not discussed in PPP
Law)

allow a reasonable amount of time
between publication of the contract award
decision and the signing of the contract,

in order to give an aggrieved competitor,
the opportunity to challenge the award
decision.

1. Upon the submission

of a complaint or appeal
(adopting a standard

form and procedure, as
advised in TD) to the HCP
competent Unit (Oversight or
Anticorruption Unit), the HCP
should treat the complaint
fairly in a confidential process
(unless requested otherwise
by the Bidder) and well
documented manner:
a-providing safety for the
Appealer

b-providing appropriate
justification

g- Contract Conclusion:
(Article 1X)

1. All Complaints are resolved,
when applicable, otherwise,
cancel the procedure
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E. Transparency Measures

k- Announce
Contracting:
(ArtVIID

The project committee
shall announce the
outcome of the
bidding process

and shall notify the
remaining bidders of
the reason for their
failure.

gl: The Private Partner
shall establish a
Lebanese Joint-Stock
company (the Project
Company) Code of
Commerce with specific
exemptions

g.2: The Partnership
Agreement shall

be signed by the
authorized signatory
on behalf of the

Public Entity and by
representatives of the
Project Company (and
when necessary with
the Private Partner and
any other concerned
party)

2. PC/SPV is established

3. Contract is concluded as
per the Call for Tender and
the evaluation results and any
meeting held in this regard (no
substantial changes to any of
its provisions)

4. Issue a Contract Notice to
all (public and participants) as
per the rules of the Invitation
to Prequalify

5. Release securities for other
Proponents
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F1. Transparency Measures

F1. Contract Management
(Construction Phase) -
The Public Entity shall

be in charge of the
monitoring the execution
of the PPP Project in all
its aspects

F2. Contract
Management
(Operational Phase)

F2. Transparency
Measures

1. Supervision and Monitoring

a. The periodical reports (adopting
standard forms) should also confirm
the performance with respect to
sustainable development goals and
accompanied social and environ-
mental responsibility

b. Internal and External auditing

(by independent parties) should

be preserved and published (once
endorsed) with due consideration to
the private information or proprie-
tary rights or state matters

c. A “Probity Officer” can also be
engaged to assure the quality of the
procedure for discussing and adopt-
ing the final output while confirming
the outcome ensuring Transparency
(associates to Professional Bodies... )

2) Financial Management: (adopting
standard forms and/or compatible
financial systems)

“The project should be treated trans-
parently in the budget process

a. The budget documentation should
disclose all costs and contingent
liabilities

b. The system of government budg-
eting and accounting should provide
a clear, transparent and true record
of all PPP activities”

a. The Public Entity shall be in
charge of the monitoring the
execution of the PPP Project in
all its aspects (Art. XI)
Immediately following the
signature of the Partnership
Agreement, the Public Entity
shall appoint: (Art.X1.1)

a-1. A Steering Committee:
.meet on a quarterly basis and
whenever an urgent matter
arises

to review the monitoring re-
ports submitted by the PMO

. to issue necessary instructions
and submit reports to the Public
Entity, and the Concerned Min-
ister - in case the Public Entity
was other than the State - and
the HCP’s Secretariat General.
a-2. A (PMO) for the Construc-
tion Phase

The PMO'’S plays the role of
interface between steering
committee and the Project
Company.

. receive and evaluate the re-
ports submitted by the Project
Company in connection with
the execution and progress of
works,

. prepare quarterly monitoring
reports and submit them to the
steering committee.

The monitoring reports shall
show the extent of compliance
of the Project Company with
the execution timetable stipulat-
ed by the Partnership Agree-
ment and shall include sugges-
tions regarding urgent matters
requiring settlement.

a.3. The Public Entity other than
the State, and upon approval
by the Concerned Minister, may
take necessary measures and
decisions based on the reports
of the steering committee and
the PMO

a. The Public Entity shall be in
charge of the monitoring the
execution of the PPP Project in
all its aspects (Art. XI)

Before this phase starts, the
Public Entity shall appoint: (Art.

1.Ditto as in F1.

Also:
Dispute Resolution:
a- A proper notice

X1.2) (adopting a standard
al- PMO for the Operational form) should be published
Phase

about the Dispute-

. Monitoring the operations settlement mechanisms

of the Project Company with
regards to output and level
and quality of the requested
services relative to the required
standards and with regards to
risk allocation.

. Proposing measures to remedy
any breach of obligations by
the Project Company and to
impose sanctions as per the
Partnership Agreement.

and procedures
(preferably to the general
public) - OECD May 2012

. Contributing to the man-
agement of arising disputes
resolution.

. Ensuring the general
compliance of the Project
Company with the terms
stipulated in the Partnership
Agreement.

. present the monitoring results
in reports on a bi-annual basis
and whenever necessary.

a2- A copy of these reports
shall be sent to the Public
Entity for it to take appropriate
decisions, and to the Concerned
Minister in case the Public Entity
was other than the State, and to
the HCP’s General Secretariat
for their information and
opinion and referral to the HCP
whenever necessary
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F2. Transparency
Measures

1. Ditto as in F2

Also

a. Ensuring 3rd party monitoring
to eliminate any conflict of
interest while maintaining the
fairness and competition of the
Tender performed in this regard

its aspects

b. Contract Execution: (Rights and Obligations)

b1. Art.XIII.1: Contrary to any other text, the Public Entity
shall have the right to put at the disposal of the Project
Company real estate properties that it owns and that it
deems necessary for the execution

of the PPP Project for the duration of the Partnership
Agreement.

b. Ensuring 39 party monitoring
to eliminate any conflict of
interest while maintaining the
fairness and competition of the
Tender performed in this regard

b2. Art.XII1.2: If the implementation of the PPP Project
requires the expropriation of private properties, either
HCP or the Project Company shall request from the Public
Entity to expropriate these properties. In this case, the
expropriation rules shall apply and the decisions for the
seizure and the transfer of ownership shall be issued within
6 months of the issuance of the decree declaring public
benefit. The expropriated properties shall be registered

in the name of the Public Entity in the land registry, and
the Project Company shall be given the right to use such
expropriated properties for the duration of the Partnership
Agreement.

c. Ensuring 3rd party
monitoring to eliminate any
conflict of interest

b3. Art.XlIll.3: The Project Company or the Private Partner
has the right to fully or partially finance, with the Public
Entity, the compensation for the expropriation of the real
estate properties required for the PPP Project, such that
this financial contribution is considered an integral element
of the financing of the PPP Project.

b.4 The provisions of this law shall not prevent the Private
Partner and the Project Company from benefiting from

the provisions of Law No. 360 dated August 2001,16 and
relating to the development of investments in Lebanon and
from the provisions of Law No. 705 dated December ,9
2005 and relating to the securitization of assets.

1) Contract Modifications:
(adopting standard
forms)

a. Any modification to
the contract does not
substantially alters the
standard/main provisions
of the contract in a way
that it affects the rule of
the competition of the
notice to tender/propose
b. “any re-negotiation
that substantially alters
the original agreement
should be made public
and be subjected

to approval by the
authority responsible for
approving PPPs. Such an
agreement should be as
competitively done as
possible.”

2) Stakeholders
Management:

a. engage the end user/
beneficiary in addition
to NGOs and CSOs
(with due consideration
to the professionalism,
confidentiality, and

no conflict of interest
criteria)

b. in observation
activities towards
accommodating

for proper review
mechanisms and/

or alleviating specific
concerns, PPP authorities
b.in leading on any
economical and/or
social engagements
towards developing the
capacities
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iVel2lalebb- =l Transparency Checklist for the Procurement
Process in PPPs (Sample)

The below represents a draft table of routinely handled operational PPP-related
activities and the categories of the Transparency measures that could be assumed to
preserve transparency in line with best international practices.

This table is intended to provide a general guide for HCP and hence will need further
development to completion taking into consideration the level of operations handled
by HCP and the overall laws, rules, and procedures to be adopted in this regard.

The below table is derived from the “EU PP Guidance for Practitioners - Feb’2018”

Transparency Measures To assign To engage
(ensure

consensus)

To adopt To adopt
standard formq standard forms
& procedures | & procedures

responsibilitie:

Set standard
procedures and
forms and properly
advertise

Set sufficient
time limits

Procurement Activities Responsible Stakeholders Systems Document
Post (To avoid (Classification: and Tools
names) avoiding (software

names) programme...)

Control
(Classification)

Identification of the Need
Identify the need

Completion of Communication

Tasks/Activity

Identify the Stakeholders

Define Need (Concept)

Approve Concept Document
(PCD) and Publish in Projects
Pipeline

Preparation and Planning

Analyse Market (Market research
and assessment)

Engage Stakeholders (including
experts and Principal Consultant
and Experts, NGOs, CSOs...)

Develop Definition of the Need/
Specifications -PF

Choose procedure

Plan and/Monitor

Prepare PQD/TD
Bidding Process
Publish Notice

Clarifications/Pre-Application
Meeting

Pre-Qualification Application
(PQA*)

Pre-qualify

Finalize 1st Stage TD

Invite Pre-qualified

Pre-proposal conference/Site Visit

Consult* (Consultations better
to start after submitting and
evaluation of 15t Stage proposals)

Monitor Planning
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Transparency Measures To assign To engage |To adopt To adopt Set sufficient | Set standard
responsibilities | (ensure standard forms [standard forms | time limits i T
forms and properly
consensus) (& procedures |& procedures advertise
Procurement Activities Responsible Stakeholders Systems Document Completion of Communication
Post (To avoid (Classification: and Tools Control Tasks/Activity
names) avoiding (software (Classification)
names) programme...)

Finalize 2nd Stage TD

Invite successfully compliant
Proposers

Clarifications/Pre-Bid Conference

Technical Bids Opening

Evaluation of Technical Bids/
confirm compliance

Financial Bids Opening

Evaluate the best offer

Award and Notification and Pre-
Contract Meeting

Standstill period and Debriefing

Conclusion of Contract and
Publish Contract Award Notice
(including conference...)

Contract Management
(Construction/DB)

Engaging Stakeholders (PMO,
Experts...)

Managing execution (including
disputes)

Monitor (assessing performance)
and Issuing Reports (Progress
Reports)

Effecting Payments Issuing
Certificates

Closing DB phase and initiating
Operation

Contract Management
(Operation)

Engaging Stakeholders (PMO,
Experts...)

Assessing performance (Progress
Reports)

Effecting Payments and Issuing
Certificates

Closing Contract

Monitoring and Evaluation

Engaging Stakeholders (including
3rd Party Monitoring)

Performance assessment and
deriving Lessons learned

Planning updates

Enhancing Performance
(including SBD, Capacity
Building...)
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Vi bb @l Transparency Measures: Quality Management of PPPs
Documents and Procedures (Sample)

The below represents a draft table of routinely handled operational PPP-related
activities relevant Transparency measures that could be assumed under “Quality
Management: Standard Documents and Procedures ” to preserve transparency in line
with best international practices.

This table is intended to provide a general guide for HCP and hence will need further
development to completion taking into consideration the level of operations handled
by HCP and the overall laws, rules, and procedures to be adopted in this regard.

The below table is derived from the “EU PP Guidance for Practitioners - Feb’2018” and
“Designing a Disclosure Process -Construction Sector for Transparency - Guidance
Note 6 - Oct’2013v1”

1. Proactive disclosure relates to information that requires project owners and
procuring entities to disclose for all eligible projects and contracts stakeholders
at specified stages during the project cycle.

(The information, in a clear and usable format, is disseminated through a public
medium that is open and accessible to a wide range of stakeholders).

2. Interaction with stakeholders. Stakeholders are given a mechanism for reacting to
the information, seeking clarification or additional information from the responsible
procuring entity (or in response to a previous process restricted in nature).

3. Reactive disclosure relates to additional information that project owners and
procuring entities are required to make available to any eligible person or entity
upon request.

(Reactive disclosure involves making the additional information available to the
requesting party in a usable form, in an accessible place and under a specified set
of conditions).
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Transparency Measures: Quality Management (Standard Forms and Procedures)

Procurement Activities

Identification of the Need

Responsible Post
(To avoid names)

Stakeholders
(Classification:
avoiding names)

Systems and Tools
(software
programme...)

Document
Control
(Classification)

Communication

Identify the need HCP or Competent End user/ Benefi- Standard Request Reactive Refer to PCD
Minister/ Head of the ciary/HCP Munici- Form Disclosure
Council of the Mu-  pality (Law No.48 Art. 1)
nicipality /Cluster
Identify the Stakeholders HCP (General Classify relevant Classify Stakeholders Interactive Set a
Secretariat) Stakeholders (Power/ Interest) and Disclosure comprehensive
(Power/Interest) relevant Communica- Communication
tion Startegy Strategy (leaflets,
emails, reports,
conferences)
Define Need (Concept) HCP General Beneficiaries/ End - Standard Concept  Reactive Consultation,
-PCD Secretariat) Users/ Minister/ Document Declara- Disclosure/ Meetings,
Municipality Ex- tion of Objectivity, Deliberative Workshops,
perts/ Probity Of-  Impartiality, and no Correspondence

ficer/NGOs/ CSOs

Conflict of Interest
- Planning

Approve Project

Concept Document (PCD)
and Publish in Projects
Pipeline

Preparation and Planning

HCP General
Secretariat)/ Council

Ministries, Agencies,
Regulatory Bodies,
Embassies, MDB’s/
MoF/TB, Public/
NGOs/CSOs

To standardize the
Concept Document
and the PIN/PCD
to alert the mar-
ket - holding basic
requirement, budget
and timelines
(Project owner Sec-
tor, subsector/ Pro-
ject name/ Project
Location /Purpose/
Project description)

Proactive
Disclosure
(Not men-
tioned in Law
No.48)

national and
international
platforms, journals,
magazines,
e-portal - Public
(Relevant details
not mentioned in
Law No.48, Artl

& 2)

Analyse Market (Market HCP (Project Ministries, Agencies, Invitation/Market Interactive national and
research and assessment) Committee) Regulatory Bodies, Analysis Template Disclosure international
Unions, Embassies, (Minutes of Public platforms, desk
MDB'’s, HCP, Public, Conferences/Meet- research (journals,
Probity Officer/ ings, Assessment magazines)
Experts Reports and Studies) conferences,
with due considera- workshops,
tion to any proprie- webinars -
tary rights) (Relevant details
not mentioned in
Law No.48, Art 5)
Engage Stakeholders HCP All Stakeholders Fulfilling require- Interactive Publications,
(Not mentioned in Law involved in this ments, hearing con-  Disclosure Correspondence,
No.48) Procurement pro- cerns, and capacity Meetings,
cess: Staff, Principal building Workshops,
Consultant, Experts, (Declaration of Ob- Conferences

Firms, Investors,
Contractors...Civil
Society, Represent-
atives of Unions

jectivity, Impartiality
and no Conflict of
Interest-

Integrity Pact)
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Transparency Measures: Quality Management (Standard Forms and Procedures)

Procurement Activities

Preparation and Planning

Develop Definition of the

Need/Specifications

Responsible Post
(To avoid names)

HCP (Project
Committee)

Stakeholders
(Classification:
avoiding names)

Beneficiaries/ End
Users/ Experts/
HCP/ Probity
Officer

Systems and Tools
(software
programme...)

Standard Form

for Declaration

of Objectivity,
Impartiality, and no
Conflict of Interest
(including PESTEL
analysis, Risks
Assessment)

Refer to Project File
PF

Document
Control
(Classification)

Reactive
Disclosure
(Deliberative
Process and
Proprietary

- Refer to
Project
Document)/
Highly
Important

(to be well
documented) -
fully electronic

processing and

Choose procedure
Plan and/Monitor

HCP (Project Com-
mittee, Council)/CoM

Ministries, Agencies,
Professional Bodies,
MDB’s, Embassies/
HCP, Public

Standard Planning
(clear and
comprehensible)

- including Risks
Management
(avoiding detailed
budgets and personal
information and with
due considerations
to any proprietary

Proactive
Disclosure /
Highly
Important

(to be well
documented) -
fully electronic
processing and
storage

Communication

Consultation,
Meetings,
Workshops,
Correspondence

national and
international
platforms, journals,
magazines, website
(aside being
annual, nothing

is mentioned in
PPP Law No48

Art. 12 on how to
publish and when

rights) to update)
Integrity Pact for PPP’s HCP All Stakeholders Standard Forms Proactive Set by
(Nothing mentioned in involved in this for Declaration Disclosure Consultation,
Law No.48 about such a Procurement of Objectivity, Meetings,
role) process: Staff, Impartiality and no Workshops,
Principal Conflict of Interest. Correspondence.
Consultant, Experts, To set Integrity Pacts Publish on Website
Private Firms,
Banks, Investors,
Contractors, HCP,
3rd Parties/Probity
Assurance
Project File HCP/Council/ CoM  Ministries, Agencies, To standardize the Proactive national and
Regulatory Bodies, PAD also to alert Disclosure/ international
Embassies, MDB's/ Lhe.market' - holding Restricted platforms, journals,
. asic requirement, ) ) -
oo gt tmanes CoTSraion g0
(Project Scope O any
(main output)/ proprietary (Nothing is

Environmental
impact/ Land and
settlement impact/
Contact details/
Funding sources /
Project Budget and

approval date)

rights, Security
or any other
state matter)

mentioned in PPP
Law No.48 and
Art.6 about the
disclosure of this
information)
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Transparency Measures: Quality Management (Standard Forms and Procedures)

Procurement Activities

Choose procedure
PQD/BD/TD (The PQD is

Responsible Post
(To avoid names)

HCP (Project

supposedly prepared with Committee)

the Project Document.
The TD is finalized
afterwards)

Not discussed in PPP Law

Bidding Process

Publish Notice (for PQD)

HCP (Project
Committee)

Stakeholders
(Classification:
avoiding names)

Experts/ Probity
Officer

Ministries,
Agencies,
Regulatory
Bodies,
Professional
Bodies
Embassies, HCP,
Public/ Probity
Officer

Document Communication
Control

(Classification)

Systems and Tools
(software
programme...)

Based on Standard Reactive Set by
Pr.'e-(.}ualification/ Disclosure Consultation,
Bidding /Proposal Deliberative Meetings,
Document d Worksh

To provide economic an Orkshops,
operators with Proprietary Correspondence.
the information - Refer to

needed to prepare Notice/

and submit/deliver ;) Publish on Website
their applications/ Standard Biddi
tenders including Important tandard Bidding
qualifications/ (to be well Documents only
Work requirements/ documented) - (To provide also

Specifications (a
key document in
the TD: may include

access to all
applicable rules,

fully electronic
processing and

general background storage procedures, laws,
information about Refer to policies)

the contract, a Notice Refer also to
description of the Public Notice

subject matter, the
exclusion grounds,
the selection and
award criteria, and
details of the specific
scope of work
required: non-biased,
clear, complete with
specific outputs,
considering all
applicable standards
and laws and policies
- environmental,
financial, legal,
social... -) and the
guidelines and formal
rules regulating

the procurement
procedure (For more
transparency a formal
compliance check-list
to be included)

Adopting Standard
Procurement Notice

National and

Bidding Process international

(“Procuring entity  proactive platforms, journals,
and contact details/ Disclosure/ magazines...and
Procurement Highly HCP e-portal (PPP
process/ Funding/  |mportant Law No.48 Art.
Contract type/ (to be well 7.2)

Project title/ Project documented) -

scope of work and ||y electronic

Location/ Project processing and

start date and storage

duration/ BD and

Purchasing Fees/
Security Amount”)
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Transparency Measures: Quality Management (Standard Forms and Procedures)

Procurement Activities Responsible Post  Stakeholders Systems and Tools Document Communication
(To avoid names) (Classification: (software Control
avoiding names) programme...) (Classification)

Bidding Process
PQD

HCP (Project
Committee)

HCP/Experts/
Probity Officer

As per Standard
Documents

Reactive
Disclosure
(Proprietary)/
Highly
Important

(to be well
documented) -
fully electronic
processing and
storage

Distributed against
a Fee

Pre-Application HCP (Project Interested Standard Form Interactive (Meetings/

Meeting (Notice Committee) Applicants, as per the Disclosure/ Webinars to be

following event) - Not Probity Officer  procedures of the Highly well Documented),

mentioned din PPP invitation Important Minutes and

Law No.48 (to be well Clarifications in
documented) -  Writing (direct) -

fully electronic
processing and
storage

see here below
e-notice to public

Clarifications/ HCP (Project Interested Standard Form Proactive Directly In writing,
Amendment to Committee) Applicants, (with due Disclosure/ and by National
Pre-qualification Probity Officer  consideration Resrrcitve and international
Document (Notice) to intellectual Highly platforms, journals,
- Not mentioned din property rights) Important magazines... and
PPP Law No.48 (to be well e-portals (notice to
documented) - Public)
fully electronic
processing and
storage
Pre-Qualification HCP (Project HCP/Probity Standard Form Reactive Documented/
Applications Committee, Assurance (List of Incoming  Disclosure/ Deliverative (refer
Opening Applications) Highly to opening rerpot)
Committee) Important
(to be well
documented) -
fully electronic
processing and
storage
Minutes of HCP (Project HCP/Probity Standard Form Proactive Doc‘fmented’
Pre-Qualification Committee, Assurance/ (Application Disclosure/ PUbl's_h by
- . . . . . Restrictive/ E-Notice (note to
Application Opening  Opening Applicants, Opening by Sublio, I writing
(Not mentioned din  Committee) Public Checklist) Important to all participants
PPP Law No.48) (to be well (Law No.48 Art. 4
documented) - does not mention

fully electronic
processing and
storage

to be public)
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Transparency Measures: Quality Management (Standard Forms and Procedures)

Procurement Activities Responsible Post  Stakeholders Systems and Tools Document Communication
(To avoid names)  (Classification: (software Control

Bidding Process

Pre-qualify and Publish

Results and Update
Planning

HCP (Project
Committee,

Council, Evaluation

Committee)

avoiding names)

HCP/Probity
Assurance/
Applicants/ Public

programme...)

Standard Form /
Qualification Report

(Classification)

Proactive
Disclosure/
Highly
Important

(to be well
documented) -
fully electronic
processing and
storage

Publish by E-Notice
public(confirming
results mainly and
compliance), and
as per Procurement
Notice and in
writing to all
applicants (Law
No.48 Art. 7.4 does
not mention how)

Finalize 1t Stage BD/TD

HCP (Project
Committee)/

HCP/Experts/
Probity Officer

As per Standard
Bidding /Proposal
Document /TD

Reactive
Disclosure
Deliberative &
Proprietary/
Highly
Important

(to be well
documented) -
fully electronic
processing and
storage

Set by
Consultation,
Meetings,
Workshops,
Correspondence.

Invite Pre-qualified HCP Prequalified Standard Letter  Interactive E-Notice, In writing
(and distribute BD/TD Bidders of Invitation and  Disclosure (Law No.48 Art.
1*Stage) Draft BD/TD Restricted 7.7)
Deliberative/
Highly
Important
(to be well
documented) -
fully electronic
processing and
storage
Pre-proposal HCP (Project HCP/ Standard Form Interactive Documented In
conference/Site Visit - Committee, Prequalified (with due Disclosure/ Writing Meetings/
(Notice after event) ~ Opening Bidders/Probity consideration Restrcited Webinars/ Drone
(Not mentioned din Committee) Officer/ Public to intellectual Highly Cameras...
PPP Law No0.48) property rights Important
. (to be well
and security
. documented) -
requirements) ;
fully electronic
processing and
storage
Pre-proposal HCP (Project HCP/ Standard Form Interactive Documented
conference/Site Visit - Committee, Prequalified (with due Disclosure/ In Writing to all
Minutes Opening Bidders/Probity consideration R?Strdted participants
(Not mentioned din Committee) Officer to intellectual m%ﬂftam With e-notice
PPP Law No0.48) property rights)  (to be well (public)
documented) -

fully electronic
processing and
storage
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Transparency Measures: Quality Management (Standard Forms and Procedures)

Responsible Post
(To avoid names)

Procurement Activities

Bidding Process

HCP (Project
Committee,

Consult*
(Consultations better

Stakeholders
(Classification:
avoiding names)

HCP/Prequalified
Bidders/Probity

Systems and Tools
(software
programme...)

Standard Forms /
Minutes/ Standard

Document
Control
(Classification)

Interactive
Disclosure

Communication

In Writing,
Documented

to start after Bidders  Consultations Officer Procedures / Deliverative Meetings/Webinars
submittals of their 1st Committee) (with due Highly (Law No.48 Art.
_ ) 7.9 does not
Stage proposals and consideration to Important mention the
their evaluation) and intellectual property  (to be well means)
Minutes after event rights) documented) -
fully electronic
processing and
storage
Monitor Planning and  HCP (Project All stakeholders  Update Planning and Proactive E-Portal
Update Committee) and Public Risks Management  Highly (Law No.48 Art. 12.
(Law No.48 Art. 12. - does not refer to)
(same as per original Important
does not refer to) planning procedures (to be well
avoiding budget and documented) -

personal details)

fully electronic
processing and

storage
Finalize 2 Stage TD  Hcp (Project HCP/Municipality TD/1st Stage Reactive Set by
(complete) Committee) Probity Officer  Consultations Disclosure Consultation,
Council/ (Deliberate/ Meetings,
Municipality and Proprietary) Workshops,
Head of Cluster/ Highly Correspondence.
CoM Important
(to be well
documented) -

fully electronic
processing and

storage
Invite successfully HCP (Project HCP/ Standard Letter Interactive E-Notice, In writing
responsive Proposers  committee) Successfully of Invitation Disclosure / ~ (Law No.48 Art.
(and distribute BD/TD Compliant and Minutes of (Deliberate) 7.01. d_oes not
2" Stage) Proposers/ Consultations Highly 2:2::)" e
Probity Officer Important
(to be well
documented) -
fully electronic
processing and
storage
Pre-Bid Conference HCP (Project HCP/ Standard Form Interactive Documented
(Notice after event)  committee, Successfully (with due respect to  Disclosure / Meetings/
(Law No.48 does not  5,0ing Compliant intellectual property (I?eliberate) Webinars/
refer to) Committee) Proposers/ rights) - Only the Highly In Writing, notice on
Probity Officer/ advertisement Important E-portal after evet
) (to be well
Public documented) -

fully electronic
processing and
storage
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Transparency Measures: Quality Management (Standard Forms and Procedures)

Procurement Activities

Bidding Process

Clarifications/Pre-Bid
Conference Minutes

Responsible Post
(To avoid names)

HCP (Project

Committee, Opening

Committee)

Stakeholders
(Classification:
avoiding names)

HCP/Successfully
Compliant
Proposers/Probity
Officer/Public

Systems and Tools
(software
programme...)

Standard Form
(with due respect to
intellectual property
rights)

Document
Control
(Classification)

Interactive
Disclosure
Highly
Important

(to be well
documented) -
fully electronic
processing and

Communication

Documented
Meetings/
Webinars/

In Writing,

notice on E-portal
after event (Law
No.48 Art. 7.14.
does not mention

storage the means)
Technical Bids Opening HCP (Project HCP/ Probity Standard Form/ InFeractive In Writing,
(Notice and Minutes) Committee, Opening Assurance/ Report with List of D!SCIOSWQ Documented
Committee) Proposers/Public  Proposers (with due  Highly Meetings/
respect to intellectual Important Webinars/ and
property rights) (to be well E-portals (notice)
documented) - (Law No.48

fully electronic
processing and

Art. 7.14. does
not mention

storage any Opening ‘s
publishing)
Evaluation of Technical HCP (Project HCP/ Probity Standard Form Interactive Docum.ented
Bids (confirm compliance Committee, Assurance/ and Procedure Disclosure Evalu.atlon
- Notice) Evaluation Experts/ (Substantial Deliberative/ Meet{ngs/
Committee) Observers/ changes to the Highly PUb“s_h by
Proposers selection and award ~ Important E-l.\lfvtlce/PortaI, n
criteria once set (to be well writing
are not acceptable ~ documented) - (Law No.48 Art.
-Scoring Criteria and  fully electronic 715 and 16 do
Approach) processing and not mention any
storage public publishing)
to Technical
Evaluation)
Financial Bids Opening HCP(Project Standard Form /  Interactive In Writing,
(Notice and Minutes) Committee, Opening HCP/Probity Report (with List  Disclosure Documented
Committee) Assurance/ of Bidders) Highly Meetings/
Bidders/Public Important Webinars/ E-Portal
(to be well (notice)
documented) - (Law No.48
fully electronic  Art. 7.15. does
processing and  not mention
storage any Opening ‘s
publishing)
Evaluate the best offer/ HCP(Project Standard Form/ Rgactlve Documented
proposal Committee, HCP/Probity Report (and Matrix) D!sclosure Meetings
Evaluation Assurance/Experts/ and Procedure Highly
Committee) Observers (Substantial changes  Important
to the selection (to be well
and award criteria documented) -

once set are not
acceptable)

fully electronic
processing and
storage
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Transparency Measures: Quality Management (Standard Forms and Procedures)

Procurement Activities

Bidding Process

Notification of Award

Responsible Post
(To avoid names)

HCP (Project

Committee, Council)

Stakeholders
(Classification:
avoiding names)

HCP/Probity
Assurance/Experts/
Observers/ Bidders,
Public

Systems and Tools
(software
programme...)

Standard Form

Document Communication
Control

(Classification)

Proactive In writing,
Disclosure Documented
Highly Meetings/Webinars
Important , E-Portal

(to be well (Law No.48 Art. 8.
documented) - does not mention

fully electronic  details on means

processing and  and if public)
storage
Pre-Contract Meeting HCP (Project HCP/Probity Standard Form and  Reactive I writin
iting,
(Negotiation) Committee, Council) Assurance/Experts/ procedure Do not Disclosure/ Doc meited
u
Observers/ Bidder i i i
/ negotiate o.n the D-ellveratlve Meetings/
contract with the Highly Webinars/
successful tenderer  Important (Law No.48 Art.
(“Once the successful (to be well 717. does not
tenderer is appointed documented) -

and informed and
before the signature

mention details)
fully electronic

processing and

of the contract, storage
contracting
authorities cannot
negotiate any of the
essential components
of the contract”)
Standstill period and HCP (Project HCP/Probity Standard Forms and Reactive In Writing,
Debriefing Committee) Assurance/Experts/ Procedures (also Disclosure/ Documented
(Law No.48 does not Observers/ Bidders Update Planning and Confidential Meetings/Webinars
refer to) Risks Management)  Highly
Important
(to be well
documented) -

fully electronic
processing and
storage

Conclusion of Contract
(Law No.48 does not
refer to)

HCP/CoM/ Public
Entity/Private
Company

HCP/Probity
Assurance/Experts/
Observers/

Standard Forms
and Procedures for
Publishing the Award

Interactive
Disclosure
Highly
Important

(to be well
documented) -
fully electronic
processing and
storage
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Transparency Measures: Quality Management (Standard Forms and Procedures)

Procurement Activities

Bidding Process

Publish Contract Notice
(including conference...

Responsible Post
(To avoid names)

HCP/CoM/ Public
Entity/PC

Contract Management (CONSTRUCTION)

Stakeholders
(Classification:
avoiding names)

HCP/Probity
Assurance/
Observe/ Public
Entity/CoM

Systems and Tools
(software
programme...)

Standard Forms and
Conditions

(with due
considerations to
proprietary rights)
Contract Award
Notice (“Procuring
entity and contact

details/ Procurement

process/ Contract
type/ Contract
status (current) /
Number of firms
tendering/ Cost
estimate/ Contract
administration

entity/ Contract title

/Contract firm(s)/
Contract price/
Contract scope of

work /Contract start

date and duration”)

Document
Control

(Classification)

Proactive
Disclosure to
notice

Highly
Important

(to be well
documented) -
fully electronic
processing and
storage

Communication

Publish as per Initial
Procurement Notice
(Main provisions)

Engaging Stakeholders PMO/(PC) 3RD parties/ Standard Forms Interactive Publications,
(PMO, Experts...) Experts/ and Procedures Disclosure Correspondence,
Law No.48 does not refer Observers/ Public/  and requirements Meetings (Kick
to Consultants/ (qualifications) Off Meeting...),
Steering Workshops,
Committee/PMO/ Conferences
PC/ Public Entity/
CSOs/NGOs/
Probity Assurance
Managing execution Public Entity Steering Standard Forms and Reactive Corre.s;'aondence,
(including disputes) Steering Committee/ Committee/ HCP/  procedures (including Disclosure/ :; writing ,
HCP/ PMO/PC Public Entity/ Risks Management)  Deliberative ocumented
Conciliators/ Highly Meetings/Webinars
Arbitrators/ Project Important Law 4_8' Art.9:
Management Office (to be well PC Joint Stock
(PMO)/Project documented) - Company shall

Company (PC)/
Project Steering
Committee/ Probity
Assurance

fully electronic
processing and
storage

be managed as

per the provisions
of the Code

of Commerce,
enacted by the
Legislative Decree
No. 304 dated
December 24,1942
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Transparency Measures: Quality Management (Standard Forms and Procedures)

Procurement Activities

Responsible Post
(To avoid names)

Contract Management (CONSTRUCTION)
Contract Amendments (if Public Entity

substantial in amount or
duration or scope)

Steering Committee/
HCP/ PMO/PC

Stakeholders
(Classification:
avoiding names)

Steering
Committee/HCP/
PMO/ PC/ Public
Entity/ Conciliators/
Arbitrators/Public /
Probity Assurance

Systems and Tools
(software
programme...)

Standard Forms and

Procedures (including

Risks Management)
Not to substantially
change the scope

or value of the
contract during
Implementation”
unless unforeseen by
Public Entity, Force
Majeure”(

“Variation to
contract price,
Escalation of
contract price/
Variation to contract
duration/ Variation
to contract scope/
Reasons for price
changes/ Reasons
for scope & duration

changes”)

Document
Control
(Classification)

Proactive
Disclosure
(with due
consideration
to proprietary
rights)

Highly
Important

(to be well
documented) -
fully electronic
processing and
storage

Communication

Correspondence,

In Writing,
Documented
Meetings/Webinars.
E Portal and as per
the Contract Notice
(Law No.48 does
not refer to...)

Monitor (assessing
performance and
financials) and Issuing
Reports

Steering Committee/
PMO/PC/ Public
Entity

3RD Parties/
Experts/
Observers/
Public/Steering
Committee/PMO/
PC/ Public Entity/
Probity Assurance

Standard Forms

and Procedures
(Progress Reports,
Planning, Project
Issues Log, and Risks
Management)

A brief on the
Financial and overall
performance - Refer
also to Law No. 48
Art. 11.cand 12.2

Proactive
Disclosure
(with due
consideration
to proprietary
rights)

Highly
Important

(to be well
documented) -
fully electronic
processing and
storage

In Writing, E-Notice,
Publications,
Correspondence,
Meetings,
Workshops,
Conferences,
(Quarterly
Reporting) But Art
1M1b & c of Law
No.48 .does not
mention the means

Effecting Payments
Issuing Certificates

Law No.48.does not
mention any details

Steering Committee/
PMO/ Public Entity

3RD Parties/
Observers/ Steering
Committee/ PMO/
PC/Public Entity/
Probity Assurance

Standard Forms and
Procedures

Reactive
Disclosure
Highly
Important

(to be well
documented) -
fully electronic
processing and
storage

In Writing

Closing Construction
phase and initiating
Operation

Law No.48 does not refer
to

Steering Committee/
PMO/PC/ Public
Entity

Contract Management (OPERATION)

Engaging Stakeholders
(PMO, Experts...)

Law No.48 does not refer
to

PC/ PMO

3RD Parties/
Experts/
Observers/ Public/
PMO/PC/ Steering
Committee/ Public
Entity/ Probity
Assurance

HCP/3RD
Parties/Experts/
Observers/ Public/
Consultants/ PC/
Public Entity/
NGOs/CSOs/
Probity Assurance

Standard Forms and
Procedures including
(Warranties and
similar) (with due
consideration to
proprietary rights)

Standard Forms
and Procedures
and requirements
(qualifications)

Proactive
Disclosure
Highly
Important

(to be well
documented) -
fully electronic
processing and
storage

Interactive
Disclosure

In Writing , as
per Procurement
Notice, E-Notice,
Publications,
Correspondence,
Meetings,
Workshops,
Conferences

Publications,
Correspondence,
Meetings (...),
Workshops,
Conferences
Capacity Building
Raising Awareness
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Transparency Measures: Quality Management (Standard Forms and Procedures)

Procurement Activities

Responsible Post
(To avoid names)

Contract Management (OPERATION)

Assessing performance
(Progress Reports)

PMO/PC/ Public
Entity

Stakeholders
(Classification:
avoiding names)

HCP/3RD
Parties/Experts/
Observers/ Public/
/PMO/ PC/ Public
Entity NGOs/CSOs/
Probity Assurance

Systems and Tools
(software
programme...)

Standard Forms and
Procedures (Update
Planning and Risks
Management)
(“Variation to
contract price,
Escalation of
contract price/
Variation to contract
duration/ Variation
to contract scope/
Reasons for price
changes/ Reasons
for scope & duration
changes”)

Document
Control
(Classification)

Proactive
Disclosure
(with due
consideration
to proprietary
rights)

Highly
Important

(to be well
documented) -
fully electronic
processing and
storage

Communication

Publications,
Correspondence,
Meetings,
Workshops,
Conferences,
e-portal (Biannual
and Annual
Reports)

Art. 11.2.c and 12.1
of Law No.48 does
not mention the
details

Contract Amendments (if
substantial in amount or
duration or scope)

Law No.48 does not refer
to

PMO/PC/ Public
Entity

PMO/ PC /Public
Entity/ Conciliators/
Arbitrators/Public/
Probity Assurance

Standard Forms and

Procedures (including

Risks Management)
Not to substantially
change the scope or
value of the contract
during
Implementation”
unless unforeseen by

Proactive
Disclosure
Highly
Important

(to be well
documented) -
fully electronic
processing and

Correspondence,

In Writing,
Documented
Meetings/Webinars.
E Portal and as per
the Contract Notice

Public Entity, Force  Storage
Majeure”( “Variation
to contract price,
Escalation of
contract price/
Variation to contract
duration/ Variation
to contract scope/
Reasons for price
changes/ Reasons
for scope & duration
changes”)
Effecting Payments and  PMO/ Public Entity ~ 3RD Par/ties/ Standard Forms and geacltive In Writing
. L Experts, ISClosure
Issuing Certificates Obiervers/ Public/ procedures Highly
Law No.48.does not PMO/PC/ Public Important
mention any details Entity/ Probity (to be well
Assurance documented) -
fully electronic
processing and
storage
Closing Contract PMO/Public Entity/  3RD Parties/ Standard Forms and  Proactive In Writing , as
Law No.48 does not refer PC Experts/ ) Procedures Dls.closure per Procurement
Observers/ Public/  «project status (with due ) )
to PMO/PC/ Public  ccurrent) / consideration  'otice, E-Notice,
Entity/ Probity Completion cost to proprietary Publications,
Assurance (projected)/ rlghts) Correspondence,
Completion date :_r|rlwgpr;|i/tan ‘ Meetings,
(projected)/ Scope (to be well Workshops,
at completion documented) - Conferences
(projected)/ Reasons fylly electronic

for project changes/

Reference to audit
and evaluation
reports”

processing and
storage
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Transparency Measures: Quality Management (Standard Forms and Procedures)

Responsible Post
(To avoid names)

Procurement Activities

Monitoring and Evaluation

Stakeholders
(Classification:
avoiding names)

Systems and Tools
(software
programme...)

Document
Control

(Classification)

Communication

Engaging Stakeholders HCP/CoM HCP/Probity Standard Forms Interactive Publications,
(including 3rd Party Assurance/Experts/ and Procedures Disclosure Correspondence,
Monitoring) Observers/ and requirements Meetings,
Law No.48 Refer to Consultants (qualifications) Art.15 Workshops,
experts only / Public//CoM/ of Law No.48 Refer Conferences
Probity Assurance  to experts only to be
engaged as per PAL
No.14696
Procurement Complaints  {cp/coM HCP/Consultant/ Standard Forms and Reactive In writing, meeting...
Law No.48 does not refer Experts/Public/ Procedures Disclosure
to CoM/ Probity
Assurance
Performance assessment  {cp/coM HCP/Consultant/ Standard Form Proactive Publications,
(Internal and External) Experts/Public/ of Progress Disclosure Correspondence,
and deriving Lessons CoM/ Probity Reports (including (with due Meetings,
learned Assurance Planning and Risks consideration Workshops,
Management) to proprietary  Conferences...e-
“Project status rights)/ portal
(current) / Reactive Art. 121 of Law
Completion cost Disclosure for No.48 does not
(projected)/ details mention the details
Completion date
(projected)/ Scope
at completion
(projected)/ Reasons
for project changes/
Reference to audit
and evaluation
reports”
Planning updates HCP/CoM HCP/Consultant/  Standard Formof ~ Proactive Publications,
Experts/Public/ Progress Reports Disclosure Correspondence,
CoM/ Probity Meetings,
Assurance Workshops,
Conferences...e-
portal
Art. 12.1 of Law
No.48 does not
Enhancing HCP/CoM HCP/Consultant/  All forms and Proactive Publications,
Performance Experts/Public (not procedures (including Disclosure Correspondence,
(including Database, on details)/ CoM/  SBD, and conclusions (with due Meetings,
SBD, Capacity Probity Assurance  on Performance..)  consideration Workshops,
Building...) SBD and Forms to proprietary  Conferences,
(with preservation to rights)/ e-portal

proprietary rights)

Reactive
Disclosure for
details

Art. 12.1 of Law
No.48 does not
mention the details
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iVelslebb- @SBl Evaluating the Overall Environment for PPPs

Transparency Criteria

|. Regulatory:
A. General:
1) Promotes Transparency while ensuring competition and fairness (uniformly)
2) Adopts Codes of Conduct ensuring professionalism, confidentiality, and no
conflict of interest (uniformly)
a) Accommodating for complaints, whistle blowing
3) Enhances Disclosure of/Access to Information (uniformly)

B. Legal:
1) Consistent, quality, effective, and enforced PPP rules and regulations
(ensuring integrity and countermeasures):
a) Institutional
b) Operational

C. Institutional:
1) Capacity to plan and oversee
a) Structure: with well-defined functions and profiles (accommodating
for Oversight and Anticorruption)
b) Autonomy

D. Operational:
1) General
a) Quality Document Writing and Document Control (adopting
Standard Forms and e-management)
b) Disclosure of information
i. system is well defined with due consideration the state
matters and the proprietary rights
c) Advanced Planning
i. Proper risks management, budgeting, and RAM
d) Skills and Capacities (Experience in PPPs, sector)
i. Access to skills
e) Proper Review and reporting (including complaints ...):
i. Engaging 3rd parties and independent control
f) Stakeholders Management and communication strategy
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Transparency Criteria

Il. Tender Process
A. Identification and planning
1) Well justified
2) Raising awareness: as all information for current and upcoming projects is
well disseminated:
a) online and much of it is available in international language...
b) Budget: ensuring value for money (by reviewing all details)

B. Preparation
1 Proper value management

2) Proper risks identification and management:
a) Clarity about the Investment Climate:
i. Political distortion
ii. Political will

3) Engagement:
a) Open: does not unfairly favour certain bidders other others
b) with early market engagement: providing sufficiemt time
c) well regulated Unsolicited proposals
d) Enagaging 3rd parties:

iii. interactive engagement with the community

4) Procurement Method:
a) Competitive
b) Selection Criteria is well defined (not only experience,
technical and quality and unbiased)
¢) including methods for Awarding

5) Transparent TD in in International Languages
a) transparent terms and conditions
i. interaction with bidders

b) commitment to high codes

c) transparent and comprehensive responsibilities and liabilities:
identifying all applicable laws

d) transparent Contracting Methods

e) dispute-resolution mechanisms with processes that are
simple and summarized
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Transparency Criteria

Il. Tender Process

C. Bidding
1) Ensuring High Participation

2) Transparent Bidding procedures
a) Commitment to high codes of conduct
b) What, When, Where, Who, How criteria are well identified:
i. Location, Time...well specified

c) Conferences, Site Visits are well managed and documented
and properly notified and shared

d) Amendment and Clarifications are systematically well managed

and properly notified and shared

e) Opening Sessions are properly conducted and results are
notified and shared

f) Evaluation are well managed and controlled (experts, probity
assurance ) and justified based on the set criteria (with no
modifications) and are properly notified and shared

9) “Consultations” are well regulated and properly conducted
and disseminated accordingly :
i. based on a clear benchmark
3) Negotiations schemes are well controlled:
a) limited and under independent oversight

4) accommodate for a clear appeal mechanism
a) Standstill period is applied
b) Challenge is well managed by the independent body and
communicated to all participants (with the approval of the
Challenger) as part of the record of the procurement proceeding
(with due consideration to any confidential information/
proprietary rights)
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FROM THE AMERICAN PEOPLE ‘or Permanent Civil Peace

Transparency Criteria

Il. Tender Process

C. Bidding
1 Award is well notified and shared (with proper justifications)
2) Post award meetings are well regulated and conducted
3) Contract Notice is properly circulated/published
(following the Bid Invitation procedure)
4) Cancelation of the Procedure
a) with valid Justifications

D. Contract Management
1) Periodic review and reporting is ensured
i. financial management:

1. documentation and systems are properly operated
and closely controlled
ii. Contract Modifications :
1. are well managed and notified and closely controlled
iii. independent review is accommodated
2) engaging 3rd parties

E. Monitoring and Evaluation
1 a-rigorous and active monitoring (internal and external)
2) Engaging 3rd parties

Derived from
“The Economist Intelligence Unit Limited 2015

Evaluating the environment for public-private partnerships in Latin America and the Caribbean
LAC Infrascope 2014”
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European Commission”

The Daily Star - Lebanon 05 July 2018 and CEDRE Joint Statement April 6th, 2018
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http://hcp.gov.lb/public-private-partnership/

Global Corruption Report 2005: Corruption in construction and post-conflict
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reconstruction - Transparency International

Global Corruption Report 2005: Corruption in construction and post-conflict
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